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1814, 54 Geo. 3. 



FULLER ». WILLIS. 

A DEFEND ANT having made the usual Motion to 
dismiss tlhe Bill for want of Prosecution, the Plain- 
tiff moved to retain it on Affidavit afs to Merits, and ac- 
counting for the Delay ; referring to Jackson v. Pow- 
nal{a), and the Practice, as stated in Gilbert (fi) and 
Harrison{c), that the Court will retain the Bill on Pay- 
ment of Costs out of Purse. 



(a) ieV€s.20i. The Or- 
der directs, that on the Plain- 
ti£P^s undertaking to amend 
within a Week, amending the 
Defendant's Copy, and not 
requiring any farther An- 
swer, and to reply forthwith, 
and speed his Cause to a 
Hearing, and paying the De- 
fendants their Costs of ob- 
taimng the Order, 19th May 



(dismissing the Bill) and of 
this Application, that the 
Order 19th May be dis- 
charged ; and that the Plain- 
tiff be at liberty to amend, 
amending the Defendant's 
Office Copy. Reg. Book. 

(b) Gilb. Pr. Ch. 112. 
Ed. 1758. 

(c) Hat. Ch. Pr. 42(5. 



1814, 
Jan. 21. 

BHl, after the 
usual Motion 
to dismiss for 
want of Prose- 
cution, retain- 
ed on Terms of 
paying Costs, 
&c. on Appli- 
cation, within 
a reasonable 
Time, not, as. 
formerly. Ex 
parte, but 8pe« 
cia], on Affi- 
davit, with No- 
tice. 



Vol. III. 
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Sir 
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CASES IN CHANCERY. 



18J4. 



Fuller 
Willis. 



Rolls. 

1814, 

Feb. 10.14.22. 



Sir Samuel Romillj/, for the Defendant^ denied^ that the 
present Practice corresponds with the Statement in Har^ 

rUon. 

* 

The Vpce-Chan'€Ellor. 

Having taken some Time to look into the Practice, and 
consult the Registers upon this Question, I find, that the 
old Practice, which seems to have been, as stated by Har^ 
rison, to retain the Bill upon a Motion Ex parte, if made 
within a reasonable Time, on Payment of Costs out of 
Purse (l), has been disused above forty Years; and the 
present, uniform, Course is to move specially on Notice 
and Affidavit; of which Jackson v. Pownal is an Iti- 
stance. 

Though it is of Importance to prevent any Increase of 
the Means of Delay, allowed to Plaintiffs, which are aU 
ready too great, upon the Facts, stated in these Affidavits, 
r think, the PlaintilF is entitled to retain the Bill on Pay- 
ment of Costs (2). 

(3) Anon. Ca. 2 Atk. 604. Un%ham v, Bruty, 1 Madd. 
(2) Attorney General v. 26^ 
Finch, ante, 1 Vol. 368. BeU 



SMITH V. FITZGERALD. 



C"1 ENERAL Smith by hi* Will, dated the 20th of 
^ April, 1790, reciting, that the Nabob of Arcot was 



Distinction 

between the 

sneciuc Be* 

auestofaDebt i"^*'^*^^ ^^ ^iiu upwards of i^lO,000, Arrears of his An- 

and Legacies nuity, and directing, that Bills/ remitted on that Account, 

out of it. 

Legacies out of a specific Fund, given over in case of Lapse or Death 

of the Legatees, before the Fund should be realized, not extended by 

a subsequent Recital of the Fund, as *' willed to" tho«e Legatees over^ 

The Surplus therefore passed under the residuary Clause. 

should 
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should be lodged iivith his Bankers^ and the Balance^ after 
adjusting their Account, paid to his Attorneys, made the 
following Disposition : 

'^ Should the whole of this Sum be received at stated 
'' Periods, I give and bequeath out of it j^lOOO to Co- 
*' lonel Sydenham^ £\QO0 to General Homey <£2000 to 
" Matthew Joseph Smith, dfi^lOOO to Joseph Cooke, my 
•* Godson, .£1000 to Henry Cosbj/, my Godson, c£lOO() 
" to Joseph Briggs, my Godson ; to the Daughter of 
'* Major Thomas Fitzgerald, by Name Sarah, if i^OOO of 
** lawful Money of Great Britain, I give and bequeath 
" jf 1000 of this Debt for the Use of the Poor of the 
" Town of Woolwich, in Kent ; the Interest arising 
*' therefrom to be annually applied to such distressed Ob-. 
" jects as the Churchwardens and Minister of the Church 
** shall think proper, and this Sum to be entirely under 
*' their Guardianship and Care, my Trustees seeing it 
" safely secured for the Purpose above mentioned, viz, 
" the Relief of distressed Objects. From this Debt of 
" his Highness I bequeath ^500 to the Charity School 
" at Madras, for the Education and Maintenance of Sol- 
*' diers* Children, and other Orphans ; and ^500 to the 
" different Hospitals at Bath, to the Relief of such Ob- 
*' jects as are annually sent to them. 1 have here be- 
" queathed <£ 11,000 to several Purposes. Should this 
** just Debt from the Nabob be paid, there will be com- 
" ing to me ,£12,000, exclusive of any Demands from the 
** House of Davaynes, and Co., and I leave <£i000 unap- 
" propriated for Caihialties." ****** « Should 
'^ any of the Legatees mentioned in the last twenty-second 
" Paragraph, be dead at the Time of my Decease, or ere 
'' the w)iole of this Sum is received out of the Nabob^s 
" Hands, in such Case I give and bequeath such Legacies 
" to the eldest Son of Mr. Charles Smith, or on his De- 

B 2 *' ceas^ 



1814. 



Smith 

V. 

F1TZ6ERAL9. 



4 CASES IN CHANCERY. 

18]4. « cease to his second Son." ***••* « After all 

Smith ** ^^^ Legacies are paid (except those mentioned from the 

^ '* Nabob's Debt due to me, as they may require Time), 

FiTZGEUALB* '* ^'^ ^"^^ Balance as shall remain Overplus (exclusive of 

^* the Nabob's willed to Mr. Smith's Sons), to be equally 
'* divided amongst the Trustees, or the Survivors of 
"^ them/" 

The Testator appointed his Wife to act jointly with 
Major Thomas Fitzgerald, and two other Persons, as, 
Trustees of his Will; and died in i79Q. 

J 

By an Indenture, dated the 10th of July, 1 805, the East 
India Company appropriated an annual Sum to form a 
Fund for Payment of the private Creditors of the Nabob. 
The surviving personal Representative of the Testator 
was a Patty to that Deed; and «£43,312 : I9s:4d. was 
in 16 10, awarded as the Sum due to the Testator. Many 
of the Legatees died in Testator's Life-time. The Bill, 
filed by the two Sons of Charles Smith, contending^ that 
by the Arrangement with the East India Company the 
Debt due td the Testator became liquidated, and ought 
according to the trAe Construction of the Will to be con- 
sidered as paid on the 10th of July, 1805, prayed, that tlie 
Rights of all Parties might be ascertained, &c. 

The Questions were, Ist^ W^hether the Debt, due by 
the Nabob of ^rco^, was specifically bequeathed : if not, 
2dly, .Whether the Residue of that Debt^ beyond the 
> Amount of the Legacies, given out of it, and not lapsed, 
passed under the residuary Clause to the Trustees, or to 
the two S^ns of Mr. Sifitith in Succession, or was undis- 
posed of. 

Sir 



^ 



*\ 
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Sir Samuel Romilli/, Mr. Hart^ and Mr. Trcwer, for 1814. 

the Plaintiffs. ^^^ 

Mr. Bem/on, and Mr. Mitfordy in support of the Cha- Fitzgeraed; 
ritable Legacies ; Mr. Leach , and Mr. Phillimoref for 
the other Legatees; claiming specific Portions of the Debt 
from the Nabob of Arcot, 

Mr. RichardSy Mr, Cooke, and Mr. Barber, for the 
Trustees, claiming under the residuary Clause ; and insist- 
ing, that all the Legacies were pecuniary. 

The Master of the Rolls. 

The first Question is, whether the Legacies, given out Feb. 22. 

of the Debt of the Nabob, are to be considered as speci* 

fie, or in other Words, whether that Debt, whatever its 

Amount might be, was not intended to be divided among 

the Legatees. The same Legacies may be specific in Legacies spe- 

one Sense, and pecuniary in another; specific, as given cificm ope 

out of a particular Fund, and not out of the Estate at ^®°^ ' ^ ®"^ 

large; pecuniary, as consisting only of definite Sums of ^*P*' iciuar . 

Money, and not amounting to a Gift of the Fund itself, ^^ \ P®^*** 
,. r\ c niary m ano- 

or any auquot Part of it. i i. :■ 

'' ^ therj as of de-» 

finite Sumsc^ 

This Testator has not directed the Debt of the Nabob ^. 

Money ; not 

to be divided among these Legatees in a given Proportion ; ^ q|£^ of the 
but gives to each a precise Sum, to be paid out of that y^iu^l itselC or 
D^bt, whenever it should be recovered. It seems suffi- any aliquot 
ciently evident, that he conceived, the Legacies, given to Part of it. 
them, would exhaust, or nearly exhaust, the whole Debt, Distinction 
according to his Computation of its Amount : but still a between a Le« 
Gift of a Sum of Money, though with ever so plain a gacy of a Sum 

of Money, 

though with a plain Reference to the Fund, out of which it is given^ 

and a Bequest of the Fund itself with all the Chances of its actual 

Amount. 

B 3 Reference 
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J 81 4* Reference to the Amount of the Fund, out of vvhicfi it 

Smith - ^* given, is very different from a Gift of the Fund it8elf>* 
rj with all the Chances of its actual Amount. From the 

Fitzgerald. Manner, in which a Testator has divided what he con- 
ceives to be a small Fund, we cannot tell with any cer- 
tainty, that he would have divided a much larger Sum in 
precisely the same Manuel*. He might, if aware of the 
Amount, have varied the Proportions, or let in other Ob- 
jects as Legatees. Suppose in this Instance, the Testator 
had conceived the Debt to be of three Times its Amount t 
what certainty have we, that he Would in that exact Pro- 
portion have increased the Legacy to ihe.Poor of Woolwich? 
There is but one Case, in which the Prindiple, contended 
Cordeli v. No^ for by these Legatees, was acted upon : Cordellv. Noden{a) ; 
ffcii, 2 Vem. the Testator, beginning his Will thus, " I dispose of my 
143; that Le- "Estate after mentioned, and what else I have in tlie 
gatees are en- " World, in Manner and Form following," distributed his 
titled to the Estate among his Relatione ; the particular Legacies 
Surplus m pro- amounting to nearly the Value of his whole personal Es- 
portion to their ^^^^ . j^^^ j^ ^^^^ increased at his Death: the Court deter- 
g cies un er u^j,jg^^ |.jj^j jj^^ Surplus should go among the Legatees in 
^ . ' proportion to their Legacies. That is a Case, which, I 

, . , ' believe, has never been followed, and Lord Alvanlei/, in 
Will D' Clenndl v. Lewthwaite (6) says expressly, that in so 

sition of all the ^i*^"^**^i"g ^^^ Surplus " the Co<irt did what could not be 
Estate over- " warranted," My Opinion is, that these Legatees are 
iruled entitled to nothing more than the Sums of Money be-^ 

queathed to them, with Interest theceon from the Time of 
Payment, which seems to be fixed Jby the Testator him- 
self, to the Time, whfen the Debt should be recovered, 
, and the Trustees admit, that it is to be considered as re- 

covered ifom the Time of the Agreement between the 
.Nabob's Creditors and the East India Company^ 

^a) 2 Vem. 14& (b) iVcs. jun. 405. See 

I Page 471. 

Upon 
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Upon the other Question, as to the Residue of the 1814. : 

Debt, I have entertainedy and still entertain, a great deal c^"^^ 
more Doubt. It is uncertain upon the Will, whether the 
Testator intended to give that Surplus to the residuary Fitzgerald. . 
Legatees, or to Mr. Smith's Sons, or whether it is undis- 
posed of. If the Words " willed to Mr. Smith's Sons" 
were left out, it would be undisposed of; for tlien the 
Clause would run thus, '^ all such Balances as shall re- 
*' main Overplus (exclusive of the Nabob's) to be equally 
** divided among the Trustees.'' But the Trustees say, they < 
are excluded from nothing but that Part of the Debt, 
before given to Mr. Smith's Sons. Mr. Smith's eldest 
Son on the other Hand says, that by the preceding Part 
BO Balances had been given to him, or, failing him, to his 
Brother; but that they were merely substituted in the 
Place of such Legatees as might die in the Testator's 
Life- time, or before the Debt should be recovered. The 
Testator is therefore to be understood as saying, either that 
he had before given the Balance or Overplus of the Na- 
bob's Debt to Mr. Smith's Sons, or that he thereby gave 
the same to them ; and Cases were cited, to shew, that the Legacy by Re- 
Recital of a Gift, though nothing had in Fact been given, tsital; if not 
would amount to a Gift. The Language does not pro- inconsistent 
perly import, and I do not conceive the Testator intended, with present 
to make an^ Bequest to Mr. Smith's Sous by this resi- Gift; as by re* 
duary Clause. It refers to something, as already done ; ferring to an- 
something, that he had given, or supposed he had given, to tecedent Gift., 
them. If in the preceding Part there was nothing, that 
could in any Way answer the Description of what he here 
says he had willed to them, there would then be Room for 
the Application of the Doctrine, that a Declaration by a 
Testator, that he had given something, is sufficient £vi- i 
d^nce of an Intention to give it; and amounts to a Gift: 
but the Question here is, whether he did not meitn to de- 
scribe, however inaccurately, that, which he had before 

B 4 actually 
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1814. 



Smith 

V. 

F1T20BRALD. 



Ko Implica- 
tion of Legacy 
from Recital, 
unless clearly 
nothing, to 
which it can 
refer, in the 
Will. 



actually given. What he had given to them was, lapsed 
Legacies^ and Legacies of Persons, who should die, before 
the Debt might be recovered. Lapsed Legacies would 
undoubtedly have constituted Part of the Residue ; and in 
that Sense would be OverpIu]s ; and though they cannot 
with much Propriety be called Balances, yet of the two 
it is more probable, that the Testator here adds one to die 
great Number of Inaccuracies of Language, which occur 
in this Will, than that he had forgotten what he had in 
the preceding Page really given to Mr. Smith's Sons ; and 
meant here to state, as given to them, something different 
from what he had actually given. Without denying, that 
the Recital of a Gift, as ahtecedetttly made, may amount 
to a Gift^ the Court ought to see very clearly, that there 
is nothing in the Will^ to which the Recital can refer, be^ 
fore it is turned into a distinct Bequest : otherwise an in- 
accurate Testator may be held to make a second Bequest^ 
when he has only made an incotrect Reference to the first. 
However unnecessary it may have been in this Case to 
make any Saving out of the residuary Clause of what had 
been given to Mr. Smith's Sons, yet my Conception is, 
that what had been given to them was all the Testator 
meant to exclude his Trustees from taking. 



It is not necessary to find express Intention to give them 
this Residtt*. Probably the Testator had no distinct In- 
tention with regard to it ; not conceiving, that any Sur^ 
plus, or at least any considerable Surplus, of the Debt 
would exist : but here are Words' sufficiently large to give 
them f^very Thing, that is not expressly excepted : whereas 
Mr. SmitJi's Sons t:annot take it without express Bequest 
to them. My Opinion is, that here is no Mich express 
Bequest to them ; and consequently the Surplus of the 
Nabob's Debt makes Part of the Residue. 



MILLS 
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1814, 

MILLS t^. FRY (1). ^^j, 

UPON a Motion to put the Plaintiff to his Electidli Orderto com- 
to proceed at Law or in Equity an Order had pel Election to 
been obtained by the Plaintiff for the usual Reference to proceed at Lair 
the Master to enquirCi whether the Suits were for the or in Equity of 
same Matter. Course; but^ 

if upon a false 

Sir Samuel Romilly, for the Defendant, moved to 9tay Suggestion, 
Proceedings at Law pending that Reference ; Notice of *^** *^ ^^^^ 

Trial having been delivered. .?!r*' ^'^'^^^ »^« 

^ Matter, dis- 

clunged; and 
Mr. Leach, for the Plaintiff. ^j^^^ Question, 

ifofanyDif- 
The Lord CHANcsLLoit. ficulty, 



The Motion to put a Plaintiff to his Election to pro- ferred to the 
ceed at Law or in Equity, is one that may be made with- Master ; anci 
but Notice (2), and the Plaintiff comes to discharge the ^1 Proceedingi 
Order ; insisting, that it was obtained upon a false AUega- ®^y^ m the 
Uon, Aat the Suits ape for the same Matter. If upon that ™®antime. 
Application it appears, that they are not for the same 
Matter, the Court does not refer it to the Master ; but if 
the Court has any Difficulty in determining, whether they 
are for die same Matter^ or not, then the Reference is 
directed; and I believe, and am confirmed by the Re- 
gister (a), that all Proceedings are stayed in both Courts 
in the meantime (6). 

(a) Mr. Walker. {b) ^Boyi v. Heimelman : 

a^/e. Vol. Lasi. 



(l) 1 Coop. Rep. 107.' (2) Anon, l Ves, jun. 91. 

For. Bom. 200. 



REES, 
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1814, 
May 10. REES, ^x parte. 

Helief for T\R- Williams by his Will, dated the 26th of /Mn<r, 
Charities by JL/ n i j ^ gave real Estates to Trustees for 2000 Years 
Petition^ in- f^^. charitable Purposes; and in 1737 a Decree was made 
stead of Infer- ^^^ carrying the Charity into Effect Under the late 
ma M) , u ^^^ ^^ Parliament (a), to provide a summary Remedy in 

Cases of Abuse of Trust, created for charitable Purposes, 
' 1* '• H * ^ Petition was presented by the Trustees ; stating, that on 
f^ ' fa Survey, lately made, of the Charity Estates with the 
Abuse of Trust View of reJetting them, it was discovered, that many 
as Jjetween the Years ago, two Meadows, which had been Part of a Farm> 
Trtistees and belonging to the Charity, were by th€ Tenant exchanged 
the Objects of with a Tenant or Agent of tl^e late Earl of Grosvenor for 
the Charity^ three Meadows belonging^to his Lordship, lying contiguous 
not .applicable to the Charity Farm ; that upon examining the Minutes of 
to an adverse the Trustees uo Mention was made of this Exchange; 
Claim to Land, that it was not their Act ; and they had no Power to ex- 
as having for- change, 
merly belonged 

to tne Charity. r^j^^ Petition prayed an Inquiry, who was in Posses- 

» 

sion of the said two Meadows belonging to the Charity ; 
and that the Possession thereof may be re«delivered to tlie 
Petitioners ; offering to restore the Meadows, which their 
Tenants held by Way of .Substitute. The Atiorney-Ge- 
neral's Allowance of this Petition was duly certified ac- 
cording to the Direction of the Act; and Copies were served 
on Lord Grosvenor*8 Agent and the Tenants of the t^'o 
Meadows, claimed by the Charity : but no Affidavits were 
filed in support of the Petition, or against it. 

Mr. Hartf and Mr. Shadwell, in support of the Pe- 
tition, admitting, that, if Lord Grosvenor objected, his 

(a) Stat. 52 Geo. 3. c. lOl. 

. :-'• Right 
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llight could not be determined under this Act of Parlia« 
ment, contended for the Jurisdiction to the Extent of a 
Reference to the Master to enquire, who is in Possession 
of the Land, and under what Circumstances^ to enable the 
Attomey^General to form his Judgment. 



1814. 



RfiBS, 

Ex parte* 



Sir Samuel Romillify and Mr. Heys^ for Lord Gros-^ 
venor, insisted, upon the Words of the Act of Parliament, 
that there was no Jurisdiction for the Purposes of this 
Petition. Here is i^o alledged Breach of Trust : nor is 
the Direction of the Court necessar)? for the Administra* 
tion of the IVust : but this is an adverse I'laim set up on 
the Part of die Charity to another Person's Estate. The 
Legislature did not mean to place Parties in this Situa- 
tion ; that they might be deprived of their Estates by a 
summary Order, with this limited Time for Appeal. The 
Petition wati not opposed on Affidavit ; as that would have 
given Jurisdiction. 



The Lord Chancellor. 

Upon this Act of Parliament, with reference to Cha- 
rities, I generally put the same Construction as the Mas- 
ter of the Rolls put with great Propriety upon the Act 
with regard to Money entailed (a) ; that the Court, though 
it has Jurisdiction, ought to consider in all Ca.ses, whether 
it is fit to exercise that Jurisdiction, or to put the Party to 
file an Information : otherwise in many Cases this Act 
would be inconsistent with the Safety of Property. A 
Defendant in a Cause has various Defences by Plea of 
Purchase for valuable Consideration without Notice, '8cc. 
but, if a Person can come with a Petition, not even upon 
Affidavit, and leaving the Party to state his own Case by 
Affidavit^ without the Information, which as Defendant in 

(a) Stat. 40 Geo. 3. c. 56. Ex parte Sterne, 6 Ves. 156. 

.-■ a Suit 



The Jurisdic- 
tion under the 
Stat. 52 Geo. 
3. c. 10), 
substituting 
Petition for In- 
formation in 
Cases of Abuse 
of Trusts for 
Charity, and 
40 Geo, 3. 
c. 56, as to 
Money in- 
tailed^ discre* 
tionary. 



:^' 
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1814* a Suit be would have; whose Property can be represented 

Rsss. ^ Mfe ? I do not think I ought in any Case to direct the 

Ex part€» Reference you pray ; but certainly not without previous 

Inqukies ; as I do not know, in what Expence I may in« 
volve a Man by permitting Trustees to come here, without 
having before the Court any Persons in the Nature of De- 
fendants, to inquire who is in Possession of the Property, 
and under what Circumstances ; as then there must be 
supplemental Petitions to bring before the Court those 
Persons, who, if brought in the first Instance, might have 
sihewn, that there was no Ground for it. The Meaning 
of this Act is, that the Petition is to proceed, not without 
a Defendant, but as upon an Information, with a Defend- 

4 

ant; and my View of it is, that in Cases, where there is a 
Charity Trust Estate, and the^ Question is only, whether 
the Revenues are properly distributed as between the 
'Trujitees and die Objects of the Charity, this Mode by 
Petition may be very convenient : but, if the Question to 
be decided, is whether Land, alledged to be Charity Land, 
was ever so, and if it ever was Charity Land, whether it 
has been by Purchases transferred, so that the Trust can- 
not attach upon it. Petition is a very inconvenient Mode 
of deciding that. This is not the first Time, that I have 
revised a Petition, that brought before me no Defendant. 



The Petition was dismissea without Costs (l). 

( 1 ) In the subsequent Case on this Act, ante, 1 Vol* 496, 

Ex parte Brawn, Coop. Rep. JE^ parte Seagears, Ex parte 

295, the Lord Chancellor Berkhampstead School, 2 To\» 

held, that constructive Trusts 134, and Ex parte Greenhouse^ 

are not within the Act, 52 1 MaM, 92. 
Geo. 3^ a. 101 • See . further 



ATKINSON 



\ 
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1814, 

ATKINSON, Ex parte. ' -^% 13. 21. 

23. 

THE Petition presented by the Assignees, under Order for 
a Commission of Bankruptcy against Richard Payment of a 
and Joseph Bulmer, who had proved a Debt under Dividend in 
a Commission against John Coggan, stating that a Divi- Bankruptcy 
dend of 5s. had been declared under CoggarCs Commis* with Interest 
sion, prayed, that the Assignees of Coggan noigbt be or- and Costs on 
dered to pay the Amount of the Dividend on the Sum Petition, under 

proved by the Bulmers, with Interest and Costs. ^^^ Stat. 49 

Geo. 3. c. 121. 

Sir Samuel RomiUy,find Mr. Bell, in support of the '• ^^* ^® A** 

Petition. «^g°«^« '^^^ 

being prepared 

Mr. Cooke^ for the Assignees, pressed, under the Cir- ^ *^ ^ ^*^ 
cumstances, that the Dividend should not be paid until ^ 
after a Petition, which the Assignees intended to present, 
to have the Debt expunged, should be heard. 

The Lord Chancellor. 

It is necessary^ that the Rule upon this Subject should 
be known. Before the late Act of Parliament (a) the 
Course w as, that Assignees, meaning to dispute a Decla-- 
ration of Dividend, came here to exhibit the Proofs, upon 
which they resisted, and sought to expunge it; stating. by 
Affidavit, at Jeast upon their Information from others and 
Belief, Facts, forming a Ground of Objection ; and some- 
times taking the more expensive Mode of filing a Bill for 
an Injunction. 

When the Legislature thought it better to keep the 
whole of this Subject under the Jurisdiction of the Lord 

(a) Stat. 49 Geo. 3. c. 121 . i. 12. 

Chancellor, 
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1814. 



Atkinson, 
Eg parte. 



May 23. 



Chancellor, a Petition became under the Act of Parlia* 
ment the only Remedy ; and the Creditor has only to 
come here, claiming his Dividend ; and the Assignees^ if 
they do not choose to pay, must come to expunge the 
Proof; stating upon Affidavits^ at least that they have 
been informed of Fkcts, which they believe to be true^ 
forming an Objection to the Proof; and putting the Cre- 
ditor to answer. Having sworn to his Debt, he may surely 
require the Assignees to tell him their Objection ; and it 
is not to be assumed^ that he is to petition in Truth to 
prove his Debt ^gain. With a View to the Costs I wish 
to know, whether the Assignees ever ^stated to the Peti^ 
doner the only Objection they have. 



The Lord Chancellor made the Order for Pay- 
ment of the Dividend, with Interest and Costs. 



1814, 
May 14. 



SCRIVENER, Ex parte. 



Distinction rTIHE Object of diis Petition was to expunge the 
between a A Proof of a Debt under a Commission of. Bank- 

Charge of Usu- jp^ptcy up^^ tijg Ground of Usury : but the Charge was 
ry in Bank- 
ruptcy, and in 
Courts of Law 
and Equity ; 
where it must 



not established. 



The Lord Chancellor. 

Upon the Notion of the equitable Jurisdiction in Bank- 
be established ruptcy we go much farther than Courts either of Law or 
by legal Evi- 
dence or in Equity by Admission, with an Offer to pay the real Debt. 
In Bankruptcy the Proof is imposed upon the Creditor; and^ if it fails^ 
th« D«bt it wholly ezpoiiged. 

lenity. 
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Equity. At Law you must make out the Charge of 
Usury ; and in Equity you cannot come for Relief with- 
out offering to pay what is really due ; and must either 
prove the Usury by legal Evidence, or have the Confession 
of the Party ; but in Bankruptcy it has been considered 
sufficient to suggest Usury in a Petition, supported by^ 
Affidavits merely upon Information and Belief; putting 
the Party charged to prove against himself, for the Pur- 
pose, not of giving him his real Debt, but of cutting him 
off from all Relief. It is^ I admit, now too late to alter 
that(l). 

This Petition takes no material Notice of what passed 
before the Commissioners : but the Examinations shew, 
that they sifted this Transaction to the very Bottom ; 
asked every Question, that could be put ; and have pro- 
cured all the Information, that could possibly foe obtained 
fronr any Deposition ; and the Creditor has given Answers 
upon Oath, that make the Debt by no means usurious. 
Here is therefore no Ground to expunge the Proof (2). 



1814. 

Scrivener, 
Es parte. 



AMIS V. LLOYD. 



* 1814, 

June 11. 

THE Bill praying a Foreclosure, and the Plaintiff, -^^ Relief to 
having proceeded at Law, being entitled to take j^ Mortgagor 
out Execution on the Day, on which the Tihie expired, a under the Stat. 
Motion was made by the Defendants for a Reference to 7 QgQ^ 2. c. 20, 
the Master to compute Principal and Interest, and to tax the Mortgagee 
the Costs; and that on Payment the Plaintiff may be being entitled 

Fonb. Tr. Eq. 25. 4 Bro. C. ^"^ E^«^"'>^"- 

C. 435. Scott V. Nesbit, 2 

Cox, 183. 

(2) See Ex parte Burt, Ex 

parte Jenningt, 1 Madd. 46,^ 

331. 

ordered 



(1) Loxoe V. Waller, Doug. 
708. Ex parte Campbell, 2 
Ro$e,5l. Ex parte Skip, 2 Ves, 
489* Ex parte Thompson,,! 
Atk. 125. 9 Ves. 84. 16 Vet. 
124. Mason v. Gardner, 1 
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1814. 



Amis 

Lloyd. 



ordered to assign^ and in the meantime the Proceedings 
at Law may be stayed. 

Mr. Weary in support of the Motion^ referred to the 
Statute (a). 

The Lard Chancellor refused to interfere ; obsenr. 
ing; that it is indispensible, that the Mortgagor should 
apply, before the Mortgagee is entitled to take execution. 

(fl) 7 Geo. 2. c. 20. On the Ves. 489. Wakerell v. Be- 

Construction of this Statute, lights 9 Ves. 36. Coop. Rep. 27* 

see Huson v. Hewson, 4 Ves. Het»itty» M^Cartn^f 13 Ves. 

X05. Bastard v. Clarke, 7 560. 



1814, 
June 11. 14. 



EARL OF MACCLESFIELD v. DAVIS. 



Jurisdiction 
for the specifik: 
'Delivery of 
Chattels, per- 
sonal, especi- 



^HOMAS Blackall by his Will devised to the Earl of 
Macclesfield and James Musgrave all his Freehold 
Estates, to hold to the Use of John Blackall for Life, 
without Impeachment of Waste ; with Remainder to the 
Trustees to preserve contingent Remainders; with Re- 
ally in the Na- ^^^^^^ ^^ the'first and other Sons of John Blackall in 

Tail-male ; and gave his Leasehold Estate for such Per* 

. * . SODS, &c. as nearly as its Nature admitted to be enjoyed 

J J as his Freehold Estates. He bequeathed to the Earl of 

ordered on / 

Motion of Ar- Macclesfield and Musgrave^ thehr Executors^ &c. all his 
tides claimed P'^^, Jewels, Paintings, and Household Furniture, (ex- 
cept Beds and Linen) then in his MansionJiouse at Great 

m 

Hagehjy as Heir-loomt, as long as the Law would permit, 
for the Use of the Persons entitled, by virtue of the Limit- 
ations to his Freehold and Leasehold Estates; and ap- 

Banker's of the pointed the Earl of Macclesfield, Musgrave, and John 

Defendant, Blackall, \m EsLecutovs. 

insisting by 

Answer on a Lien. After 



by the Plain- 
ti£& as Heir- 
looms, in.a 
Chest at the 
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After the Death of the Testator^ in 1786, John iBlack^ 
all entered on the Estates ; and took Possession of the 
Heir-looms ; M'hich were then and since usually kept and 
locked up in an Iron Chest. After the Death of John 
Blackall the Bill was filed by the surviving Executors, 
and the Tenant in Tail, a,Iledgingy that the Defendant 
Davis J the Executor of Blackally in November, 1802, 
took Possession of the Iron Chest and all the Contend, 
comprising the Heir-looms; and afterwards deposited 
them with the Defendant Waters ; from whom they came 
to the Defendants Vere and Co. ; and charging, that the 
Key was in Davis*8 Possession, prayed, that Waters, or 
Fere and Co. as his Bankers, may be decreed to deliver to 
the Plaintiffs the Iron Chest ; and in the meantime may 
be restrained by Injunction from selling the Plate, &c. ; 
and Vere and Co. from parting with the Chest. 

The Defendants insisted on ia Lien ; Davis alledging, 
that Blackall, the Tenant for Life, had deposited the 
Chest with him as a Security; and Waters had received 
it upon a Loan to Davis. 

A Motion was made by the Plaintiffs, that the Defendant 
Davis may be ordered to deliver to the Plaintiffs the Key 
of the Iroti Chest, admitted by the Answer of Fere and Co. 
to have been deposited with them by Waters, and to be in 
their Custody, and that they may be ordered to permit the 
said Box with its Contents to be inspected by the Plain- 
tiffs, or any Person they may appoint, at all seasonable 
Times, upon Request ; and for an Injunction according 
to the Prayer of the Bill. 

Mr. Hart, and Mr. Phillimore, iu support of the Mo- 
tion, observed, that no Action of Trover could be main- 
tained by the Plaintiffs fiom their Inability to identify 
the Property ; and Blackall had been one of the Exe- 
cutors. 

Voi.m. C Mr. 



1814. 

Earl of 
Macclbs- 

FIBLD 

V. 

Datis. 



18 



1814. 



Maccles- 

FIBLD 

v. 
Davis. . 



CASES IN CHANCERY. 

Mr. BarbcTy for the Defendants. 

The Lord Chancellor. 

This Bill aims only at another Mode of [Discovery, in 
a Way less expensive thati by Answer ; and if the Plain- 
tiffs had filed a Bill of Discovery, in aid of an Action 
of Trover, they mast have had it. It is now too late, 
•smce the Case of Fells v.Eead(a\ foUdvi^ing Puse^ v. 
Pusey(b)^ to discuss, whether this Coui't will interfere for 
the specific Delivery of a Chattel; and, if it will in siich 
a Case, a fortiori the Restitution of Heir-looms must 
be decreed ; upon which there never was any Doubt. By 
granting this Motion the Interest of the Defendant Waters 
is not affected ; the Ptaintiffs, only desiring to know what 
is in this Box, have a Bight to have from him the Informa- 
tion, what those Articles are, the specific Delivery of 
which they seek by their Bill. With respect to the Bank- 
ers, holding merely as Agent of Waters^ the Court would, 
if necessary, order him to take the Box from them, and 
allow the Inspection. Not having put upon the Record 
a Plea of Purchase without Notice he could not refuse to 
discover, what is tlie Property claimed. In directing this 
Inspection the Convenience of the Bankers must be con- 
sulted; and with that Observation I shall make the 
Order. 



{a) 3 Vcs, 70. 146. Uoyd v. Loamg^ 6 

{h) 1 Vem. 273. Duke of Ves. 773. 10 Ves. 163. Law- 

Somerset v. Crohsofi, 3 P. ther v. Lwd Lowtker, 13 Ves. 

Wm. 380. 2 Eq. Ca. Ab. ^. 



COWDEU. 
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LlKC0LK*8 

Inn Hall. 

1814, 

CO WDELL I?. TATLOCK. j^^ 7. 1 x. 

THE Plaintiffs, one of whom was an Infant, having Order to with- 
filed a Replication, but not served Subpanas to draw Replica- 
rejoin, obtained an Order to withdraw the Replication on tion on Pay- 
Payment of 20s. Costs. The Defendants, moved to dia- ment of 30r* 
charge that Order with Costs. Costs of 

Course: the 
Sir Samuel Romilfy, in support of the Motion^ men- General Ordet 
tioned Pott v. Reynolds (a) ; insisting, that an Order to ^^^h JprU, 
withdraw the Replication is not made of Course under any ^7^8, giving 
Circumstances : as the Plaintiff would thus get rid of his ^ Discretion to 
Liability to pay full Costs, if the BiU should be dismissed; ^""^^^ ^^* 

and the Suit of an Infant cannot be heard oa Bill and ^^, "^/^ 

A of Dismissal 

Answer. 

on Bui and 

Answer, 
Mr. Hartfiw the Plaintiffs, contended^, that the Order j^ ^g q^^^^ 

was regular; and, if the Replication was withdrawn fdr of an infant 

the alledged Purpose of amending, it was not imperative Plaintiff^ 

on the Plaintiffs to amend ; denying, that an Infant's Suit whether the 

could not be heard on Bill and Answer. « Cause can be 

heard on Bill 

The Lord Chancellor said, the Register represented ^^ Answer, 

the Motion to withdraw the Replication on paymg 20s. QM^^e. 
Costs to be of Course ; but suggested, that there was a 
subsequent Order of Lord Hardwicke relating to thi9 
Point. 



The Lord Chancellor. 

hk the Case of Pott v. R&/nolds the Order was obtained Jj^^ 1 ^ • 
tbji Master 0/ the Rolls as of Course: a Motion was 

{a)9Ati.66^. 

C 2 mad# 



20 



CASES IN CHANCERY. 



1814. 



COWDKLL 
V. 

Tatlock. 



• (General Order 
S7th .^prU, 1748, 
as to Costs of 
Dismissal on Bill 
and Answer. 



made before Lord Hardwicke to discharge it ; and from 
the Register's Book that Motion appears to have been 
ultimately refused (a). I am informed, that in the Re- 
gister's Office they have considered the Motion to with- 
draw the Replication on Payment of 9.0s. Costs as of 
Course without amending. Lord Hardwicke corrected the 
Inconvenience, that has been mentioned^ by the general 
Order of 1748 (6), allowing the Coufrt to give Costs be- 
yond 405. although the Cause has been heard on Bil^ 
and Answer only. It is said, that in the Case of an in« 



(fl) Pott v. Reynolds. 

Order of tlie 22't/ t/%, 1 747. 

^Reg. Lib. B. 1746, fo. 

367. 
Liberty for the Pliaintifis to 

withdraw their Replica- 

tion on Payment of 20^. 

Costs. 

Tuesday,, 20lh October, 1747. 

—Reg. Lib. B. 1746, fo. 

466. 

Motion by the Defendaiitts 
before the Lord Chancellor, 
that the Order, made in this 
Cause the 22d Day o£ Jufy 
be disiharg^d with Costs, 
unless the PlairitifF will con- 
sent, in case at the Hearing 
of this Cause the Plaintiff's 
Bill be dismissed against the 



of the Notice of the said 
Motion be saved to the first 
Thursday for Motions in 
Term. 



On the '29th o£ October, 

1747, the Motion came on 
again ; when his Lordship re- 
fused the Motion ; as appears 
by the Regisler's Minute 
Book. ' 

* (b) Order of 27tli April, 

1748, "where any Cause shall 
'* be brought to a Hearing 
** upon Bill and Answer, and 
'* such Bill shall be dismiss- 
'' ed, this Court may, and is 
** at liberty, to direct and or- 
'* der such Dismission to be 
** either with 405. Costs^ Or 
<^ with Costs to be taxed by 
'< a Master, or without Costs 



said Defendants, or either ol^ *' as th^ Court upon the Na- 
thcm, t'opiy such Defend- " ture and Merits of the 
ant or' Defendams, his or '< Case- shair think fit," ' &c. 
their full CosU. His Lord- Ord. CL (£d. Beam.) 450. 
ship ordered) that tl e Benefit^ See 3 Aik. 57g. 

fant 
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fimt Plaintiff there must be* a Replication : but I ciinnot 
find that laid down in any Book of Prac.tiqe (a). I^wilJ. 
have the Register's Book consulted, to see, what Differ- 
ence the Infency of the Plaintiff makes ; but I think, I 
have AuUiority enough for holdings tliat in the Case of an 
adnlt Plaintiff the Order ^<'ould'liot be discharged. 



mmmm 



No Order was made^ 



16U. 

COWDULL 

Tatlock. 



WHEELER, Ex parte. 

UNDER this Petition, stating, that the Petitioners 
had employed their Solicitor to obtain an Act of 
Parliament for Paving the Borough of Chipping Wycombe, 
and praying a Reference to the Master, to tax the Bill, an 
Order having been obtained for that Purpose, a Motion 
was made for staying Proceeding:^ at La>y ip an Action, 
brought by the Solicitor; who moved, jthatr the Order of 
Taxation should be discharged with Costs for irregularity. 
It appeared from the Affidavits, that th/e Bill related en* 
tirely to the Costs of the Act of Parliament, not to any 
Proceedings in this Court;, arid Uiere was no Power given 
by the Act for taxing the Bill. 



Ltncoln^s 

Inn HALt. 

181:4, 

June 18. 

No Jurisdic- 
tion for taxing 
a Solicitor's 
Bill of Costs 
for obtaining 
an Act of Par- 
liament. 



For the Solicitor it was contended, that this Court 
had no jTurisdiction to order the Taxation of a Bill of 
Costs^ incurred in obtaining an Act of Parliament; 
which is not a Solicitor's Business ; that the Case, Ex 
parte The Earl of Uxbridgeijb) does not warrant the 
Taxation ; the Solicitor in that Instance-had not delivered 



(^) Vidcl Turn. Pr, 84. (6) 6 Fw, 425, 

C3 



any 



M 
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Whbbler, 
Ex ptrU. 



Taxation of 
^ Solicitor's 
BiU ja the 
House of Lords 
only thiough 
the Recog- 
nizance, 



IMsti6ction 
between Costs 
of an Appeal 
before the 
House ofLords 
and of solicit- 
ing a Bill; 
which any one 
may do. 

June 18. 



toy Bill : nor wa« the Oljeet lo resthnii him frotti pro- 
ceeding at Law. 

Mr. Hartf for the Petitioners, relied xm that Case; in 
which the Applieation, which was not connected with any 
Proceeding in the Court, followed the Case before 
Lord Rosslyn (a) ; observing, that the Employment, from 
which this Bill arose, was the Consequence of the pro- 
fessional Character of the Solicitol*. 

The Lord Chancellor. ^ 

In the House of Lords great Difficulty^ has frequently 
occurred from not knowing how directly to tax a Solicitor's 
Bill. Under the Recognizance the Effect has certainly 
been obtained ; and the House has sometimes called in 
the Assistance of a Master, to determine what the Amount 
oiight to be : but that has been considered j>nly as putting 
in Force the Recognizance ; not as a Taxation, ind^>end'* 
ant of that, by virtue of any inherent Authority, possessed 
by the House. It miist be admitted, that there is a great 
Difference between thie Costs of a Solicitor, attending the 
House of Lords in a Cause, and the Costs of soliciting 
a Bill ; which any one may do. Is there any Instance of 
the Taxation of such a Bill as this, where the Party has 
done no Business in any Cause as Solicitor i At pr<&iei»t 
I think I have no AuAority to order it: but I wili look 
into the Cases. » 

The Lord Chancellob iraid, he was satisfied, diat 
the Court had no Authority to order the Taxation of thia 
BHi. 

. The Order was accordingly discharged with Costa (1)« 

(a) ExpttHe Smith, 5 Ves. 706. 



(l)-See i^peMwuN. JFooibinef i €w?. 49. 



PRICFi 
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PBICE'fi Came. 



1814, 

June 25. 27* 

28. 



THE Time for passing a Bankrupt s Examination f 

1 11^, i-xT* i ^ protected un- 
bemg enlarged to tne 1st of Julj/, but the Com- , th st t t 

missioners not having indorsed his Protection beyond the . ^ _ .. 

O xtCO, III, C« oO« 

24th of May, he was taken in Execution* ^ through 

the whole Pe* 
A Motion (a) was made tp discharge him from Cus<- riod of his 
tody ; upon which the Lord Chancellor ordered the Examination^ 
Officer and ^l^e Attorney to be served with Notice. ' enlarged bj 

the Commis* 

Sir Samuil RonUlfy^ for the Plaintiff at Law, con- '^°®^ » 

Isoded 4u>on the Act (A), that the Bankrupt was not en^ . , . , 

.1 J 1- ^- , . « t^ . . had omitted to 

iitied to his UisGharffe: the summons not beins in- . . 

■ ^ - ° mdorsethe 

ilorsed. aj* ^ 

Adjouram^it 

on his Sum- 
Mr. Beamesy for the Bankrupt, insisted, that upon the mono, 
true Construction of that Clause the Bankrupt was pro* 
tected, during the enlarged Time; that this is the sub- 
stantial Object of the Clause ; and the latter Part of it 
authorizing the Officer to discharge the Bankrupt on pro^ 
ducing the Protection, is a distinct Prevision for the Secu^ 
nty or Punishment of the Officer: and the Omission to 
indorse the Adjournment was an Inadvertence, which 
ought not to prejudice the Bankrupt. 

TAe Vice-chancellor said, the Construction, pult 
on the Act on Behalf of the Bankrupt, was the proper 

(o) OgU's Cfise, 1 1 Ves. (b) 5tat. 5 Geo. 2i c- 3a 

• * 

fi66> s, 5. 

C4 Construction; 
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ISli. Construction; and the only Queetion was, whetlier the 



The Bankrupt was accordingly discharged (l)« 

(1) Dams ▼. Troiieff 8 Adjournment had been in- 
Term Rep* 475, DaUtnCs dorsed. 
Oue, I Ball and Beat, 13a 



June II. 16. LOVAT v. LORD RANELAGH. 

28. 

Injunction r | iHE Bill stated the Title of the Plaintiff^^as Lessee 

refused against -*- for fourteen Years by Indenture, dated the 4th Day 
a Verdict in of JunCy 1804, subject to a Proviso for re-entry on Non- 
Ejectment ' payment of the Rent, or in case the Plainti£F should assign, 
upon a Breach set over, or otherwise part with, that Indenture, or the 
of Covenant by Possession of the Premises thereby demised, or any Part 
Lessee for thereof, for all or any Part oF the said Term to any other 

Years as to the person whomsoever without the Licence in Writing of the 
Mode of Cul- Lessor, his Heirs or Assigns, or on Breach of any of the 
tivation^ if ad- Covenants thereinafter contained on the Part of the 
mitting Rehef: L^ggge; amongst which was a Covenant, that the Lessee 
the Defendant ,, ^^^y ^^^^^^ ^j^^ r^^^^ thereby granted well and suf- 
A c ^' ficiently manure and till all the arable Land, Parcel of 

^ . , ^' the said demised Premises, in an husbandlike Manner, 
provmg other , 

r% t_ ^' and would not sow, or take, or suffer to be sown or 

Breaches, ' ' 

. , . , '* taken, from any Part of the arable Land thereby de- 
no Relief could " "^*^®^ more than two Crops of Corn or Grain in Sue- 
be had; as by '^ cession ; but after every such second Crop would in an 
assigning with- '' husbandlike Manner summer-till and sow the same with 
out Licence. *' Turnips, and with the Crops next succeedhig the Tur- 

^^ nips lay the same down with a, sufficient Quantity of 
'^ good sound Clover, or other Grass Seeds, and suffer the 
** same to remain laid two Years before it should be 

" broken up again." 

The 
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The Bill dien stated^ th»t the Defendant, who was seized 1814. 

of the Reversion of the Premises, had commenced an Lovat 
Action of Ejectment against the Plaintiff to recover Pos- ^^ 

session for Breach of the Covenants in the Lease ; and Lord 
delivered a Particular, alledging five distinct Breaches^ Rakblagm. 
comprising a Breach of the Covenant for cropping the 
arable Lands, and of the Condition not to assign without 
Licence. On the Trial, at the Assizes for the County of 
Naff oik, a Verdict was giveq for the Plaintiff at Law ; the 
only Breach proved being a Breach of Covenant in the 
Mode of cropping a Piece of Ground, called the Bullock 
Hill Piece, or Part thereof, during the Years 1811, 1812, 
and 1813; the Tenant having during the Year 1809, 
sown a Crop of Wheat on the said Piece of Land, 
and in 1810 a Crop of Barley, in 18 1 1 planted about four 
Acres, Part thereof, with Potatoes, in the next Year 
sowed the same four Acres with Wheat, and in 1813 with 
Turnips ; the said Mode of croppuig the four Acres being, 
as was insisted, contrary to the Meaning of the Covenant 
for cropping the Farm, and a Breach thereof. 

The Bill farther stating, that the Verdict was obtained 
on Account of such Breach, and no Evidence was ad- 
duced to prove any of the other Breaches, or at least that 
no other Breach was fully established, or admitted, or de- 
cided upon, by the Jury, charged, that the said Breach 
was justifiable under the Circumstances, that there had 
been from Time immemorial a large Bullock Fair an- 
nually holden at Henhatn St. FaiiKs, of the Demesne of 
which Manor the said Farm is Part, commencing on the 
17th ef October, and continuing for three Weeks ; and the 
Lords of the Manor were bound to allow, or at least had 
always allowed, such Fair to be holden on a certain' Part 
of the Farm, and particularly on Bullock HUl Piece: that 
in l7gi the Plaintiff, with the Consent of his Lessor, 

erected 
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LOVAT 

V. 

Lord 
Banblaoh. 
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<^cted on BuUack Hill Piett a Cottage, JBoc^i and 
Sliables, for the Accommodatioii and; EntertabmeBt «f 
Persons, resorting to the Fair; that the four Acres imaie- 
diately adjoining to and lay round those Buildii^s; and, if 
the four Acres had )been in the Year 1811 sown mlh 
Turnips, or in 13 12 laid down witJi Grass Seeds, the Tur-» 
nips or Layer of Grass would have been destroyed or ma-» 
terially injured by the Catde at the Fair; that the Lessor 
nerer objected, or insisted upon the Plaintiff's cropping 
the said four Acres according to the strict, literal, import 
of the said Covenant ; but expressed Satisfaction at the 
Manner, in which the Plaintiff cultivated die Farm; and 
it would have been perfectly futile, and a Waste of La^ 
hour and Espepce, to have cropped the four Acres ac« 
cording to the strict Terms of the Covenant. 



The Bill prayed, that the Plaintiff may be relieved from 
the Forfeiture, incurred by the Breach of Covenant in 
cropping Bullock Hill Piece ; offering to make Compen- 
sation; and for an Injunction to restrain all farther Pro* 
ceedings in the Action. 

The Answer stated, that the Defendant was prepared 
at the Trial to prove the several Breaches of Covenant in 
the Particular : but on examining a Witness with respect 
to the Breach, relating to the inoproper Cultivation of the 
Farm, it appeared to the Satisfaction of the Judge andJury^ 
that the Defendant at Law had clearly broken his Covenant 
as to the Cultivation oi Bullock Hill Piece; and the Jury 
thereupon by the Direction of the Judge found a Verdict /or 
the Plaintiff; who offered, if necessary, to go into Evidence 
of other Breaches: but the Judge decided, diat, one Breach 
of Covenant having been already proved, it was unneces- 
sary to go into others; and no Evidence was in Fact ad- 
duced to prove any other of the alledged Breaches; and no 

other 
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after BmmAi of CptenMit was established or admitted, or 
decided upon by the Jury. 

'the Answer admitted the Existence of the Fair, held 
upon two Pieces of Land (one of. them being Bullock 
ffillj^iece), or some Part thereof, but not by any express 

• 

Allowance of the Defendant^ as Lord of the Manor i and 
that the Plaintiff had, with the Consent of Sir Philip Ste* 
phens, die Lessor, erected on Bullock Hill Piece a Cotts^e^ 
Booth, and Stables, as mentioned in the Bill, for the Ac** 
commodation of Persons resorting to the Fair ; but the De- 
fendanCdid not believe, diat in case the four Acres had been 
sown with Turnips, or laid down with Grass Seeds, the Crops 
would have been totally destroyed, or materially injured; 
admitting, that they might have been in some Degree in- 
jured. The Defendant farther stated, that he was rea4y 
to have proved at the Trial several Breaches of the Proviso 
in the I^ease, committed by the Plaintiff, by under-letting 
or partmg with the Possession of eome Parts of the Pre- 
mises ; which with several other Breaches of Covenant 
were particularly specified in the Answer. 



27 



1814* 
LOTAT 



V. 



Lord 

Rahblage^ 



A Molaon vras made fer an Injtmetion to rtstrab har^ 

in the Action. 



Sir Samuel Romilhf, Mr. Bell^ and Mr. SitkboUBm, 
for the Plaintiff. 



The general Principle, long edtallKsfaed, that aConftof 
EquhywiH relieve ag^nst a Breach of Covenant iniall 
Cftses, where adequate CompensatioQ can be made, ^waa 
never shakea iintil the Case of Wadman v. Calcraft <a) ; 



(a) 10 Ves. 67. 



the 
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1J314. 



LOVAT 
V. 

Lord 

^ANELAOH. 



the CircuiQstances of, which Case, as jour Lordsliip o1>- 
served in Hill v. Barclay {a), did not require a Decision 
of the general Question, whether a Court of Equity will 
relieve against a Forfeiture by Breach of Covenant other 
than for Payment of Rent. 

This is a general Covenant, prescribing a Mode of 
Cultivation for the whole Farm, not applied to this Piece 
of Ground specifically ; and the Act of the Tenant was 
not wilful, without a fair Excuse : the Mode of Cultiva^ 
tion prescribed, however well adapted to the Farm gene- 
rally, being under the peculiar Circumstances utterly inap- 
plicable to this Piece of Ground, a very inconsiderable 
Portion of it. The trifling Nature or Extent of the Act, 
creating a Forfeiture, has been considered a Ground of 
Relief: Hack v. Leonard (6). Nash v. Lord Derby (c). 
Sanders v. Pope (d). The Circumstances, admitted by 
this Answer prove, tliat the Cultivation of this Piece of 
Land according to the Covenant was, if not impossible, at 
least nugatory. The Assertion of the Answer, that the 
Defendant was prepared to prove other Breaches, which 
Evidence does not appear to have been pressed upon the 
Judge, cannot form the Ground for refusing an Injunc* 
tion, to which the Plaintiff is entitled against the Conse- 
quences of that Breach, upon which the Verdict was ob** 
tained. 

Mr. Hart, and Mr. Wyatt, for the Defendant. 

The Lobd-Chancellor. 
, The Answer adnuts distinctly^ that the Verdict was 
taken upon this Breach alone, as to the Cultivation of this 
Piece of Ground ; but by no Means that the Injury is im-r 

Ves. 402. 18 



(a) 16 

Ves. 56. 
(5) 9 Mod. go. 



(c) 2^€m.53^ 

(d) 12 Vc$. 262 
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material: much less that the Land might not hate been .I8l4. 
cultivated according to the Covenant. The Result of the Lovat 
Answer is, that the Landlord, who was prepared at the ^^ 

Trial to prove every Breach of Covenant, of which IheTe- Lord 

nant might have been guilty, could have proved Breaches, Ranblaoit. 
against which this Court would not relieve; and was go- 
ing into Evidence with that View : but the Judge inter- 
fered upon the first Breach, as being quite sufficient : the 
Bill praying an Injunction^ upon die Ground, a material 
Ground, I admit, that against that Breach this Court 
would relieve; insisting therefore upon the Plaintiff's 
Right, though the Defendant by his Answer represents, 
that he could have proved various Breaches, against which * . 

the Court would not relieve. ' 

There is a wide Distinction in the Species of Justice Distinction 
to be administered under a Bill to restrain an Ejectment ^f ^^ Injunc- 
against a Tenant holding by an actual Lease, and one t^^ji j j 
holding only under a Covenant for a Lease ; and this Rule Xenant upon 
has been established in the Doctrine and Practice of the an actual 
Court. The Plaintiff in a Bill for the specific Perform- Lease and a 
an<ie of a Contract, coming to stay Proceedings at Law, ^^^^ Agrefe- 
asks that Relief upon Grounds, not which he finds in the i . . ^^ . 
Proceedings,had at Law, but such as a Discovery, obtained Relief if the > 
from the Defendant, enables him to lay before the Court, Covenant 
and if the Answer establishes, that the Lease he seeks must would have 
contain a Covenant, which would have been violated, of . ®®°^"^* • 
such a Nature, that this Court would not relieve against g^^^ Ground 
the Breach, the Court would not stay Proceedings upon a necessary, 
Covenant for a Lease, which, when executed, the Lessor either by the ' 
might determine by an Ejectment, brought upon a Breach, Conduct of the 

against which no Relief could be had ( 1). ^^^'^ ^ """ 

der the Sta- 
tute (4 Geo* 2. c 28. 

(l) Gourlay v. The^ Duke Descarkt v. Dennett, g Modi 

of Somerset y p^e. Vol. l. 68. 22. 

In 
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1614. In the Case of an actual Lease there is a Distmctkm . 

^*^ upon an obvious Principle. This Court has nothing to do 

vrith the Parties, unless from the Conduct of the Lessor^ 

Lord ^^ under the Statute (a), some Right arises, depriving the 

Ramxlagh. Le>^'' ^f ^^ Benefit of bis Covenant under that actual 

Relief against Lease. Where the Breach is Non-payment of Rent, virhich 

Breach of Co- may be allowed for by Compensation, not only by the 

venantby Non- Authority of this Coufrt, but also under the Statute, the 

payment of Court does not prevent the Landlord's proceeding, if he 

Rent : Lessor gays he is proceeding, not merely for the Rent, but also 

therefore com- foj« the Breach of other Covenants, i^ainst the Breach of 

pelled to pro- ^bich this Court does not relieve ; and theirefore will not 

ceed on some permit him to take Execution upon a Verdict for a Breach 

other Cove- j^y Non-payment of Rent ; but compels him to proceed 

^**" * °^ * on some Covenant, agunst the Breach of which this Court 

mitdngRehef. ^,^^j^^r,eve(l). 

Abuse in It is justly observed, diat the Particular, delivered in 

Ejectment by this Case, containing a Specification of the Breach of 
delivering a every Covenant in the Lease, is an Abuse of the Pro* 
Particular spe- ceeding. The Question, however, arising fairly upon the 
cifying a Answer, is, whether there was not in Fact a Breach of 

]Qrea€hofevery ^very Covenant, upon which the Defendant had a Right 
Covenant. ^o enter; and he says^ he was ready to prove all these 

Breaches: but the Breach of this one Covenant being 
proved, against which this Court would have relieved, so 
little Damage arismg from it, the Judge interfered ; re- 
fusing to hear Evidence as to other Breaches. The Ver- 
dict therefore being tak^n upon that single Breach, thcf 
are just where the^ were. Under these Circumstances the 

(a) Stat. 4 Geo. 2. c 28. s. 2. 

(j) In Hill V. Barclay, 18 nant is not extended beyond 
Ves. 56 f it was decided, that the Case of Payment of Mo- 



ReHdf against Forfeiture of a ney« 
Lease fbr Breach of Core- 



BiU 



^ 
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SI 



Bit! is fikd ; and the Landlord, who must act upon In- 
foraiation in general Cases, states, as far as he can^ several 
Breaches, against which thb Conrt would not relieve by 
Injunction, if the Tenant had an Agreement only, and 
not an actual Lease : for Instance, parting with the Pre* 
ttnses without Licence ; against which Refief is never 
given. 

I will look into the Authorities and the Bill and Answer 
with the View of considering all the Points of this Case; 
but it s6ems to me at present, that by granting the In* 
junction I should merely send the Parties to try other 
Breaches, of which, if the Answer is true, the Defendant 
has abundant Proof. 



Idt4. 



LOVAT 

Lord 
Kanblagil 



I%e Lord Chancellor, 

My Opinion is, that this Injunction cannot b^ main- 
tained* 



June 28. 



YONGE, Ex parte (1), 



1814. 
June 18. 23. 

THIS Petition, by the Assignees under a Commission Under a sc- 
qf Bankruptcy against Slaney^ stated, that Thomas parate Com- 
and William Boifield, carrying on Trade in Partner- mission of 

Bankruptcy 
Proof by solvent Partners, having paid the joint Debts since the Bank- 
ruptcy, on Account of a Misapplication by the Bankrupt to his own 
Use, not by Contract, but by Fraud, exceeding his Authority, and 
without the Privity of his Partners. 

Partner within the Stat. 49 Geo. 3. c. 121.8. 85 as fihough not a 
Suretyi strictly, a " Person liable.'* 

(l)2ilo</sBkpt. Ca. 40. 
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1814. ship as Iron-masters, in 1807^ agreed with Slaney to 
y. ^"^ enter into Partnership in a Banking Business at Shiffnal; 

. by the Articles providing^ that Slaney should take the 

active Part and Management of the Partnership, draw the 
Drafts, and keep the Cash Accounts. On the 25th of Ja« 
nuary^ 1811, Slaney went to London ; and having on the 
9th of February embarked for America^ on the 14th 
of March f 181 1, the Commission issued. At that Time 
£\3S5 : Is : %d. was the general Balance due from the 
Bankrupt to the Partnership : but the Botfields were 
permitted to prove under the Commission a Debt of 
,j£^22,110: ISsilOd. the Amount of Sums alledged to 
have been taken by the Bankrupt out of, or obtained from, 
the Partnership without the Knowledge or Consent of the 
Boifiehh; who had given Securities, or paid, to that 
Amount. The Schedules, referred to by the Petition, 
stated the Particulars of the Debt, consisting principally 
of Bills, drawn by Slaney on the Correspondents of 
the House in London, between the Istot January and 
8th of February, 1811, in the usual Course for Value 
received. The Petition prayed, that the Proof may be 
expunged. 

The Affidavit of the, Botfields stated their Ignorance, 
that Slaney was embarrassed, until he had absconded : 
that they were even then ignorant, that he had drawn any 
Bills, or received or borrowed any Money, in the Name 
of the Firm ; that there was no Entry in the Books of any 
such Bills or Notes ; which in the ordinary Way ought to 
have been : but after the 3d of March they discovered^ 
that he had without their Knowledge or Privity and clan- 
destinely and fraudulently drawn these BiiLs, 8cc. tor his 
own separate U^e, in Fraud of the Deponents, amounting 
to <£22,1 10 : i6s: \0d. which the Deponent:! had out of 
their own private and separate Esiaies given Security for, 
or {laid the Amount of. This last Passage was explained 

in 
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in the Argument thus; thrkt ^he Payment by the Botfields i9l4« 
out pf their own Property, . not before, but since the Vonqw 
Bankruptcy, was not of the specific Debts, contracted by Ex ' u 
Slanejfy but of other joint Debts to that Amount, being 
4dl the Debts outstanding. There was but one Instance 
^ a Security given, in the Case of a Creditor, who, 
being a Lunatic, could not recover the Debt^ 

Mr. Leach, and Mr. Montagu, in support of the Pcf 
tition, argued, that the Botfields could not, as against the 
Creditors of Slaney, dispute his Acts, the Effect of their 
Confidence in giving him the whole Management; that 
they did not becon^e his Creditors until after Payment 
pf the Partnership Debts; that supposing they had paid 
aU the joint Debts, that Payment, subsequent to the 
Bankruptcy, could not enable them to prove ; tb^t joint 
Creditors cannot prove for the Purpose. of receiving Di-v 
vidends out of the separate Estate, if there is joint PrOf 
perty or a solvent Partner; and that the late Cases JEx parte 
Reeve {a), Ev J)arie Broome {b). Ex parte Kensingv 
^ ton (c), and Ex parte Kendall {d)i shew, joint Creditors 
cannot prove against separate Estate unless there be no 
joint Estate, and no solvent Partner,. The Act of ' 
Parliament (e) has no Application, a Partner beiujg 
primarily liable, not 9s ^ ^'Surety'' for the Debt of 

another, 

, . i ■ ■ ■ ■ ■ ■ 

\ 
Sir Samuel Romilly, Mr, Hart, and Mr. Be*//, for the 
Botfields contended, that in these Transactions Slajiey 
was pot to be considered a Partner with the Botfields, as 
betweea thenqiselves ; though he yi^as so as to all other i 

(a) 9 Vei. 588. 52, Es parte Taitt, l6 Veu 

(6) 1 Ros^a 9ank. Ca. 193. 
(59. {d)uVe9.44g. 

(0 U Km.447» Ec parte {e)Sm.4lS Geo. 3.,c*^2li 
Sadler and Jackson, 15 Va. f» 8. 

>VoL. III. D Persons ; 
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YONOE,. 

Ex parte. 



Under a joint 
Commission of 
Bankruptcy 
joint Property 
recalled from 
a separate 
Estate only as 
converted by 
Frauds not, as 
formerly, by 
Contract ex- 
press or im- 
plied from Ac- 
quiescence^ &c. 

Exception, 
where one is 
also engaged 
in a dijQTerent 
Concern. 



Persons ; and that the Right to prove is the Consequence^^ 
of the Fraud ; according to Ex parte Harris (a), and the 
Cases there referred to. 

The Lord Chancellor. 

Traces are to be found of Lord Hardwick^^ Opinion, 
that^ where an individual Partner was indebted to the 
Partnership, or the Partnership to the Individual, the 
joint and separate Estates might with reference to the 
Debts be treated otherwise than the Court has been in th^ 
Habit of treating such Circumstances ever since theCasd 
of Lodge and Feudal (&) : a Cdse of as scandalous ft 
Breach of Justice and as much Hardship as I remember* 
Since that Case, where a Commission of Bankruptcy ha^ 
issued against a Number of Individuals, all engaged in 
the sanne Concern, (and excepting the Case, where one is 
also engaged in a different Concern) it has been constantly 
held, that the joint Creditors cannot recal into the joint 
Fund what one Partner has applied by Contract, either 
expressed or implied: as, where, Money having been 
taken out by an individual Partner, or, the Conduct of 
die Individual has been such as led to his AppropttaCion 
to his own Use ; the Body afterwards approving or He** 
qniescing in that. The Fiinds in such Cases mu^ re* 
main, as they stood at the Bankruptcy : the joint iibd 
separate Creditors taking respectively what is left of each 
Estate^ 



Where, on the other Hand there has been that Sort of 
Fraud, as in Fordyceh Case(c), and subsequent Cases, 
that one Partner may be represented as having stolen Pro- 
perty out of the joint Fund, (not using that Term ofi«n- 

Rkhardson v. Gooding, 2 
Vem. 293. 



to) ^nte. Vol. II. 210. 
1 Rose, 129. 437* 
► (6) 1 Ves. jun. IG6. See 
Note (a), ante. Vol. II. 211. 



(c) I Cooke's Bank. Lafr, 

562; ed. 6. 

sively). 
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nvely)| the Court has said^ it is against Conscienipe^ that 1614. 

his separate Creditors should resist the Restoration of that _. 
which the separate Debtor, from whom they seek Pay- W . 
ment^ has so unrighteously^ against the Consent of his 
Partners, and in Fraud of their Contract,, taken out of 
the joint Fund.- 

That, however, is the Equity,, subsisting between the 
joint and the separate Creditors ; and the Peculiarity of 
this Case is, that the Claim is not by the joint Creditors 
against the separate Creditors of Slaney^ but by his Part- "^ 
ners, to re-imburse thema^ves for other Sums,, which 
they paid, not before, but since the Bankruptcy. These 
Circumstances raise a new and very important Question, 
which has been argued upon general Grounds. The par- 
ticular Ground, advanced by the Petition is, that Slaney 
was placed by the other Partners in such a Situation of 
Confidence and Management over the whole Concern^ 
that his Acts, apparently as Partner, cannot, as against his 
separate Creditors, be disputed by the other Partners. 
There might be Consent, positive or implied, that would 
prevent the Proof as against his separate Creditors : but 
upon the Affidavits, and so much of the Articles as is 
stated, this goes no farther than an Authority to appear 
ID the World as the acting Partner: not giving any Autho- 
rity to deal, as he has dealt, with the Money received: nor 
is there any Acquiescence by the other Partners in his so 
dealing, that can be represented as equivalent to such 
Authority. ^ 

The Question in all these Cases depends upon the 
Application of the Facts to the Principle, established by 
the later Decisions, which. J am by no Means inclined 
to disturb : and virith • reference to that Principle the 
Bankrupt appears to me to have stolen all this Property 

D2 ^ in 
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J 514. in Substance^ and ia the Sense in tvfaich I have before 

YoKGB nsedtbat Expression. The Authority, given to hold him- 
Ex parte. ^^ ^"^ ^ ^^^ acdng Partner, imposed upon him an 
Obligation of Obligation the Instant he received Property either to 
a Partner to ^PP^J i^ ^^ Partnership Purposes, or to charge himself 
applyProperty, as Debtor with it in the Partnership Books. If his 
as received. Partners could have known, that he had applied it to his 
to Partnership own Purposes, from their immediate or subsequent Know- 
Purposes, or ledge, upon subsequent dealing, their Consent would b« 
to charge him- implied ; which, if all were Bankrupts, would prevent 
sei , as e or, p^-Q^f j^^ ^i^^ j^j^^ Creditors against the separate Cre- 
. " ditors : but this Case appears not capable of being di- 

* atinguished from those, in which a Partner has been con- 
sidered as having taken, and applied, joint Property frau- 
dulently as against the other Partners ; upon which it has 
been held> that the Property becoming separate under 
such Circumstances, roust be applied, not as separate 
Estate, but as if all had remained solvent. The Pecu- 
liarity of this Case arises from the Circumstance, that 
they are not all Bankrupts ; and another Question is, 
whether the two, who are not Bankrupts can be con- 
sidered, not as Sureties, but as ** Persons liable^ withia 
tbe Terms of the late Act of Parliament (a). 

The Lord Chancellob. 

June 2g. I may state the Result of the Circumstances detailed 

by this Petition, at great Length, thought not improperly, 
% as amounting to tracts, not precisely, but similar to these. 
The two Botfields wer^ engaged in Partnership with 
Sidney. To Slaney was committed very much di« 
Management ; but not so committed, that be could b« 
guilty of Abuses, which the Nature of the Management 
did not authorize; and which, such as he committed, 
were not sanctioDed by die Knowledge, or by any sub- 

(a) SloL 49 Geo. 3. c. 121. s. S. 

st«|uent 
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sequent Acts of his Partners. He gained by the Credit 1814. 

of the Partnership several Sums, amounting in the whole Yonob. 
to the aggregate Sum of ,£22,000. He afterwards went ^ nartt^ 
to America ; having obtained Part of that Sum for his 
own private Purposes immediately before his Departure. 
It turns out, as a Fact, that none of those Sums were 
entered in the Partnership Books: and it was not dis- 
covered until after the Bankruptcy, that such had been the 
Nature of his Transactions. At the Time of the Bank- 
niptcy the Partnership Accotmts were unsettled ; and the 
Partnership owed considerable Debts at that Time; in 
respect of which Demands Slaney stood with his Part- 
ners a Debtor to the joint Creditors. Those Debts have 
been all since paid by the two solvent Partners. 

Under dies6 Circumstances, if all the Partners had 
become Bankrupt, the Law is undeniable upon the Au- 
thorities, the Principle of which, though they ditfier coih 
siderably through a long Period of Time, as settled by 
Lord ThurloWy and since followed, I should with great 
Reluctance see in any Degree infringed. It is ungues* 
tionable, that both Lord Hardwicke and Lord Talbot had 
held, that, %here Money had been, even by Contract, 
taken out of a Partnership, which became Bankrupt, the 
Partnership might prove that, as a Debt against the sepa- 
rate Estate : but in the Case of Lodge and Fendal {a), if 
not in an earlier Case, Lord Thurlaw decided, that such 
Proof could not be made ; that, if it was by Contract, 
and all the Partners became Bankrupt, Thhigs must re- 
main, as they were ; that the Partnership could not prove 
in Competition with its own Creditors : nor could an in- 
dividual Partner, if the Partnership became indebted to 
him, prove in Competition with his own Creditors : and 

(a) 1 Ves. jon, 166. Ex parte Bation, I Cpifie*n Bank. 
LaW| 534. ' 

D S under 
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1814. under such Circumstances, where the Debt arises by 

YoNGX Contract, there could be no Proof by the one Estate or 
Er paste. the odier. 

On the other Hand, it ha^) been decided^ and under- 
stood from Fordyce^^ Case {a) downwards^ that where 
one Partner has not by Contract but by Fraud, in Breach 
of all the Obligations Partners owe to each other^ ab- 
\ stracted the joint Property, the Partnership mav prove a 
.Debt against his separate Estate for that Money; as 
having no Connection with the general Result of all their 
Transactions. I hope, I have iiot been understood in any 
Observaiion that has fallen from me^ as having broken in 
upon that ; and I say this^ giving my Assent, rather from 
a Sense of the Inconvenience and Mischief in the Ad- 
ministration of Justice, that Decisions should be left in 
a Statf', that makes it impossible for any one to know how 
to advise, than as going the full Length of approving the 
later Course ; as it is the Business of Partners to know 
their Transactions ; to keep each other Ri;^hc ; and per- 
haps the better Rule would have b^en to impose upon 
them, and hold them to that .strict Obligation. The 
Law, however, being settled, there is no doubt, that Slaney 
took this Property under Circumstances, in which, if all 
the Partners were Bankrupts, Proof by the Partnership 
against his separate Estate would have been permitted; 
and when 1 speak of the Estate of the Partnership, I am 
aware, that is the Estate of the Botfidds and Slaney^ 
which by the Interposition of this Court, though com* 
prehending Slaneyy or the Creditors representing both 
liim and tlie Botjields, Mvould have been proving against 
the Estate of Slaney, I notice it; as in many Cases 
where the Individual proving had neither a legal nor ^u 
equitable Debt, yet the Proof has been admitted for the 
benefit of those, who may have an Equity. 

(a) Ex parte Cust, 1 Cookers Bank. Law, 562, ed« 6. 

The 
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31ie Question then is, whether the Solvency of the two 1814* 

Botfieldscdlls on me to say, they shall not for the Benefit Yonoic 
.of themselves have that Right against the separate Estate j^^ narte 
of Slamy, who in the Sense, in which^ that Expression 
itself may be applied has robbed this Partnership, which, 
it is admitted in my View of the Case, the Creditors of 
the Partnership would have, if all three had become 
Bankrupt It is said, they cannot ; as they would be Under a sepa- 
entering into a Competition with their own Creditors: rate Cotnmis- 
but that is not so. Slanej/'s separate Estate must go to sion of Bank- 
his separate Creditors ; there being solvent Partners, who ruptcy, there 
actually paid the Debts of the Partnership, after the ^^^^g a solviehl 
Bankruptcy I agree ; claiming therefore the same Equity Partner, the 
as the joint Creditors would have, if all were Bank- separate Estate 
rupt?. applied to the. 

separate Cre- 

Tiie Question stands thus. In Bankruptcy there is both . , ' 

siveiv, 

a legal and equitable Jurisdiction ; and previously to the 
Bankruptcy the Botfields might have filed a Bill to com- 
jpiel Slaneji to repay that Money,so fraudulentlyabstracted. 
That Right can never be taken from them by the Bank- 
Toptcy of Slaney, and the Fact, that his separate Creditors 
have a Right to his separate Estate, as, though in Law 
the two solvent Partners cannot strictly be the Creditors 
of Slaney, and though if all were solvent, the three could 
not maintain an Action against one of them, yet in Equity 
upon such a Transaction the Money, so abstracted by that 
one, is the Debt of the two, to be applied by them. as 
Trustees for the three; and the Bankruptcy would not 
alter that . 

-There is however d farther Ground. If it is necessary 
to. answer the moral Justice of thi^ Case, the late Act of 
Parliament (a) would give considerable Aid. If that Act 

(fl) Stat 49'Oeo. 3. c. 121. 5. 8. . 

._,^.. .* # ...... * ... 

D4 » 
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1814. is understood as applying only to Sureties strictly^ it il 

y"^ impossible to represent the Botfields as Sureties: biit 

Ex varte ^^^J Cases fall within the Reach of the other Words is 

. , _ that Act ** liable to" : Cases, which I know that Act waa 

The Drawer . , , i i mi t-^ i- i»-ii r t^ 

£ gjii r intended to comprehend. Fne Drawer of a Joill of m- 

Exchang6> change, for Instance, is not strictly a Surety for the Ac- 

though not teptor. In g^eneral Cases the Acceptor is primarily liable 

strictly a Sure- upon the Bill ; and the Drawer may be in the Nature of 

ly for the Ac- ^ Surety ; but, if the real Transaction is, that as be- 

ceptor, who is ^^^^^^ ^y^^^ ^^^ Drawer shall be first liable, after what 

., ,. . , has passed at Law and here with reference to the Ac*, 
inarily uable> . 

ma b * th Captor having, or not having Effects, I state from a per- 

Nature of a ^^^ RecoHection, that, when that Bill passed, it was m 

Surety : but Contemplation where Justice required it, that the Ao 

the Drawer, if Ceptor should be considered a Person liable for the 

ifirst liable by Drawer : but, farther the Circumstances of each are to be 

the real Nature looked at ; and, if a Person has become liable, under this 

of the Trans^. Section (a) of the Act he is to have Relief, 
action, with 

reference to the • i . ^ . 

Distiaclion '" ^'^^^ Csi^t Slaney pledges the Partnership Credit ; ai 

whether the "h^ might with respect to third Persons ; but he pledges 

Acceptor had it for a Debt, the Benefit of which he took entirely to 

Effects, or not, himself. As between him and the Partnership there is no 

IS to have Re- Do^bf that he was first liable. It is true, as Mr. Leach 

lief as a '' Per- 

'< ' r hi '^ ^^' ui^ed, that the two cannot be represented as the Cre- 

within the Stat ^^^^^^ ^^ Slaney in respect of this Transaction ; as in Fact 

49 Geo. 3. c. the three are so : he being otie of them : but Equity wHI 

121« i. 8. 'modify the Transaction ; and put it in such Circumstances, 

that the equitable Remedy of the two solvent Partners 

shall not be defeated by the Fact, that they may not have 

Equitable the legal Remedy ; and it is clear, that an equitable Debt 

J>ebt may be ^jgy be proved in Bankruptcy; though it cannot be the 

T^ ^^1. J Foundation of the Commission as the petitioning Credr^ 
ruptcy; though . -^ , ^ 

itcamiotbethe^*^'^^ 

Foundation of («) Sec. 8. 

^e Ckwimission, ai the petitioning Creditw's Debt 

Upon 
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tJpoQ these Grounds it appears to me^ that the plaio, 1814. 

morali Justice of thb Case is not met by any legal Prin- v"^^^^ 
ciple, calling upon m^ to refuse to give Effect to the jg^^ ^^ 
moral Justice ; and therefore these Parties are entitled to 
hold this Proof (1). 



1814, 

HAMPSON V. H AMPSON. ^^ne 29. 

AMOTION was made for a new Trial of an Issue, Theimprop#r 
directed to try, whether a Deed executed in 1783, R^qction of 
vas obtained by Duress or Fraud. The Gcouiid of the written Efi» 
Motion was, that written Evidence^ had been rejected by dence no 
the Judge, which on^ to have been received* Oround for 

grfintiog ^MW 

Sir Samuel Romilfyj and Mr. Holrm/d, in support of ^"^ P^ ^ Jl- 
tfie Motion, contended, diat the improper Rejection of su^: theCpwrt 
Evidence is alone a sufficient Ground for granting a new "^^^^ aatisliea 

Trial; and diat such is the Rule at Lew; citing Wilson ,. «, 

2> . 11/ \ diet upon all 

^ ' the Evidencei 

including that 
Mr. Leach^ Mr. Parke, Mr. Scarlett^ and Mr. Bell, jfgjected. 

opposed the Motion ; denying, that such is the Rule at 
Law ; and observing that Wilson v. Raetall was a penal 
Action : but admitting the Rule at Xaw to be as repre* 
fented, diey insisted, that it cannot prevail in this Goiujt; 
nrho will look into the whole of the Evidence ; and, if 
not convinced by that Examination, that there ought upon 
ccaiicientious Grounds to be a new Trial, will not grant 

(fl) 4 Term Rep. ^53. C^lcrafi v. Gibbs, 6 Term Rep. iD. 



(1) See Eg parte Taylor, upon by the Lord CiaafiMor. 
SAose'sBank.Ca. 175, where See also l,x parte Ogiky, 
the present Case is obyerreil i^* XJ7. 

it; 
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^^^* it; tliou^ satisfied, that Evidence was improperly re- 
Hampson jected, or received. This was clearly acted upon in The 
V. Warden and Minor Canons of St. PauVs v. Morris (a). 

Hampson. 

The Lord Chancellor refused the Application; 
declaring his Opinion upon a very minute Consideration 
of all the Evidence, that, though the Paper, which was 
rejected ought to have been received, it ought not to have 
produced a different Verdict. His Lordship made the 
following Observations. 

A Record may I admit, that even a Record may be affected by Fraud; 

be affected by a Fine, for Instance ; if it can be established, that the Ap- 

Fraud : a Fine pearance of the Woman before the Judge was the Effect of 

for Instance ; Compulsion, applied before she came there, 
if the Appear- 

ance'ofthe Wo- The iirst Point, upon which this Application for a new 

man was the Trial has been put, is, that, whatever may be the Effect of 

Effect of previ- ^j^^ Evidence, that was received, yet, if Evidence has been 

o pu- rejected, that ought to have been received, when that is 

established in Law to the Satisfaction of thi& Court, a 

new Trial ought to be directed ; and it was insisted, that 

this is the Course at Law in such Circumstances. 

My Opinion being, that these Papers, which were re- 
jected by the Judge, ought to have been admitted in Evi- 
dence, the Question, whether, that Fact once established, 
there must be a new Trial, and all farther Consideration 
of the Evidence put out of the Question, stands thus. 
Jurisdiction in Courts of Equity have an original Jurisdiction, which, I 
Equity to try agree, must be exercised according to a sound Discretion ; 

_ . _ to try Questions of Fact without the Intervention of a 

Fact without 

the Aid of a Jury; and which Aid is sought, according to the common 

Jury : to be Expression, for the Purpose of informing the Conscience 

exercised by a 

sound Discre- « {a) gVes.lSS. 

tion* of 
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x>f the Court. T agree, that a Mistake in refusing to send 
the Cause to a Jury is a just Ground of Appeal if the 
Court of Appeal should think, that the contrary Decision 
would have been a sounder Exercise of Discretion : but it 
is a competent Exercise of the Authority and Duty of the 
Court in every Case, and throughout every Case, and in 
every Stage, to determine according to its Discretion, 
whether it does, or not, want that Assistance. 



1814. 



Ham PfloN 

V. 

Hampson. 



In the Case of The Minor Canons of St. PauPs {a), 
the Question, whether Evidence had not been improperly 
rejected, arose upon the Trial in tlie Court of Exchequer: 
three of the Barons thought, that the Evidence ought not 
to have been received : Baron GraAam thought (5ttiei*wi8e. 
'My Opinion always was, that this Court was not justified 
in sending that Question to a IVlal : but upon the Motion, 
that was made here for a new Trial, I held myself bound to 
coiisider that Direction of the Court right: the Order, never 
having been displaced by a Re-hearing or Appeal. Taking 
it so, the only Considerations were, 1 st, w^hether the Evi- 
dence was improperly reiected ; 2dly, ^hat it was right to 
do. I thought, the rejected Evidence ought to have been 
admitted : but the Course I took was to examine the wh'ole 
Case ; and, I refused the Applicatitm ; my Opinion being, 
that, if, that Evidence being received, the Verdict had been 
contrary to that, which was found, I should not have held 
myself bound by that Verdict. 

If it is to be taken, that, as this is written Evidence, it is 
to be received, I cannot accede to that rropositiou. The 
'Principle must lead to this tlule : look at th^t written 
Evidence : consider its whole Import and Effect : strip it 



(a) The Warden and Minor Canons of St, PauPs v. 

Morris, 9 Ves. 155. 

of 
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18 14. of npthiog: give it the utmost Effect^i^hich injudicial 

^""^ Coofidenition it can have, and, not considering Proceed- 

ing8 at Law, the Practice of this Court for many Years 

U4MFSON.) justifies the Right to look at all the Evidence ; what, if 

xejectedy ought to have been admitted; to give it the 
fullest rational Effect, of which it is capable ; and then to 
determine, whetberi if that Evidence, being introduced, 
ought not to have altered the Vfsrdict, this Court vrill 
send it to another Trial, to see, whether a Jury will do 
what in that View the Court thinks ought not to be 
doue* 

Then ought these Papers to produce a different Effect ? 
If the Verdict is right upon the rest of the Evidence, it is 
impossible to say that these Papers, had they been pro- 
duced, ought to displace its Effect ; having regard to ^ 
those Principles, which for the Safety of M.ankind must 
be applied ; whatever Inconvenience may be the Result in 
particular Cas^s. Being called upon to say that the In- 
strument of 1783 is to be affected by Duress, Compulsion, 
or Fraud, I must collect the Facts from all the Evidence, 
thfit may be laid before this Court, or a Jury. The Effect 
of these Papers is, that they shew an Anxiety for a Re- 
execution of the Instrument, as a Remedy for the Incon- 
venience of Family Disputes ; always asserting its legal 
validity : but it would be a wild Conclusion, where Parties 
marry under such Terms, that solemn Instruments are to 
be set aside on Account of this Contradiction as to their 
Mode of Life and such Circumstances. The real Ques* 
tion is, whether the Evidence clearly preponderates as to 
the Effect of these Instruments. That depends upon a 
Comparison of the Evidence ; and upon examining it 
throughout, and in Detail, it appears to me quite incofi- 
sistent with the Safety of Transactions relative to Instru- 
ments of this Sort, taking die Proofs altogetiber, and with 

the 
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the Effect of these Papers, to say, that this Verdict is not ISlii. 

Therefore there ought not to be a new Trial. Hampson^ 



Rolls. 
SILBERSCHILDT t;. SCHIOTT. 1814, 

Jul^ i4, 15. 

BV a Will, dated the 15th of March^ 1798, and at- Construotion 
tested by threie Witnesses, the Testator, having in of a Will, as 
1795 obtained a Decree of Foreclosure of a Mortgage passing an 
to him in Fee of Estates in Lancashire, made the following Estate, origi- 
iJisposilion: ' • ' nally on Mort- 

gage, but fore- 

" I hdw proceed to Will and bequeath all the Property closed : the 

** I may die possessed of after paying my legal Debts and Testator's In- 

«' Funeral Expences as follows (viz.) I will and bequeatfi Mention appear- 

" to Harriet my Wife for her natural Life the Interest of '""^ '^ f ''P^ 

« my Property in the English Funds ^^36,291 : 155: Sd. ""^^^ ^'^ ^'^" 

**iii Trusts at this present Tiiife 'See ttein for her na- . ' "^ 

•' turii Life the Interest or Prt/ceeds of certain JParnis m . , 

, , ^ . '-*..' . , ^ U mentioned, 

" the County of Lancaster mortgaged to me for ir2500, . , L d 

" thfe Documents whereof arie now in the Possleission of mortcaired and 

" Item for Tier natutal Life the Use and ^^ Money due 

** Residence of my Dwelling-house No 19 Devonshire^ on Mortgage. 

*' place London Value to me «£ 3400 &c /ifew all her 

" Paraphernalia 8cc in London 2X her own free Disposal.** 

*• -— And I hereby declare it to be my Will that 

'* alt the Bequests aforesaid with the Exception of the 

•* Articles left to the free Disposal of my Wife Harriet 

^* shall aftef her Decease be disposed of in Manner Tol- 

" lowing 



\ 
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*^ lowing to my Daughter Harriet Silberschildt one third. 
" Part of my Property in the English Funds as aforesaid 
^' the principal Money to be so settled and secured upon 
*^ Harriet and her Children lawfully begotten as to put it 
" out of the Power of her Husband Captain Jacob Fred. 
'* Silberschildt to touch a Shilling of it Itevi one third 
'* Part of the Value of my Dwelling-house in London 
•' when sold without restriction Item one third Part of 
'^ the Sum of <£'25()0 principal Money disposed of in 
*^ Mortgage of Farms aforesaid. In like Manner to my 
" Daughter Elizabeth Le Gros I hereby declare it to be 
*' my Will she inherit and enjoy after the Decease of 
" Harriet my Wife all the Bequests in the same Propor- 
** tion and upon the same Conditions as granted to her 
'* Sister Harriet Silberschildt with this special Difference 
^^ only that as my Daughter Elizabeth has as yet no Child 
'' or Children nor likely to have I hereby Will that on her 
** Demise without Child or Children by William Le Gros 
^' the one third aforesaid in the English Funds shall re- 
*' vert to and becpme the Property of my Heirs at Law , 
^' 8cc. And I hereby declare it to be my last Will that 
'' my natural Son William Haldane Barton shall in like» 
" Manner inherit and enjoy one third Part of the aforesai(^ 
'^ Bequest upon the same Conditions as to my Daughters 
'* Harriet and Elizabeth with this only Difference that 
*^ his third Part, of the said Bequests shall be at his own 
*' free Disposal when eighteen Years of Age/' 



The Testator, by the second of several unattested Codi- 
cib, made some Alterations in his Will, revoked '^the 
*' Bequest made to Harriet*' his Wife ; directing *' the said, 
'' Bequest" to go to his Heirs at Law ; with Reservation 
however of any future Disposition he might think proper 
to make of ^^ such Bequests.'^ 



By 



CASES IN CHANCERY. 

By a third Codicil he gave the following Direction; 
''that the Bequests to my Daughter Elizabeth in the 
'* Body of my last Will left at her free Disposal with a 
^ View that her Husband should personally benefit by 
'' them shall by this my third Codicil be done away, that is 
'' to say, the said Bequests to be laid under the same Re- 
'' strictions with the rest so particularly specified in the 
'' Body of my last Will/' 

The Bill insisted, that by the Terms of the Will the 
mortgaged Estate in the County of Lancaster is to be 
considered as Part of the personal Estate of the Testatcur 
specifically given to Harriet, his Wife, for Life, and after 
her Death to Harriet Silberschildt, and to Elizabeth Le 
Gros ; and that by die Terms of the second Codicil the 
Bequest to Harriet, the Wife, is revoked; and the Mort- 
gage Money given in equal Moieties to Harriet Sitter^ 
schildt and Elizabeth Le Gros, &c. 

• 

Upon a Question from the Court, if was admitted, that 
the Subject of the Bequest was only the Sum of £2500, 
subject t^ which the Estate was to descend to the Heir. 
The Will had not been proved : but the Master of the 
Rolls said, he would give his Judgment; supposing it duly 
executed. 

Mn HartzxiA Mr. Home, for the Plaintiffs: Sir Samuel 
Romrlly, and Mr. Wingfield, for Defendants, claiming the 
Money under the Bequest to the Daughters, as personal 
Property. 

As between the Representatives this Property would 
take the Character of real or personal Estate at the Op- 
tion of the Testator. Until the Foreclosure his Interest 
was Money certainly ; but the Instant the Foreclosure was 

made absolute must be taken a9 real Estate, descending to 

his 
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\m Heir at Law ; 8ubj^t however to any Indication of 
his Intention to consider and treat it as still continuing 
Part of his personal Property ; and the Chaiacter of real 
Estate^ acquired by die Foreclosure, is so far firom beiiq; 
indefeasible^ that very slight Circumstances, an Action, 
for Instance, broi^ht upon a collateral Security, have 
b^n coittidered a sufficient Indication of such Intention. 
The Tertator has exercised his Right to have bis original 
Interest still considered a subsisting Mor^ge for the Be- 
mifit of his personal Estate; though he had acquired the 
Fee. Tliere is not an Expression in thb Will importing ink 
Intention to dispose of real Estate. The W31 is attested 
hj three Witneirses : not in the usual Form, accor^big to 
tbe Statute of Frauds ; but merely '' signed and seided ^t 
Copenhagen, 8cc." 



«f 



Mr. Leach, and Mr. Cooke, for the Heirs at Law^ 

The Intention of Aia Testator was to pass his whole 
Interest: but he could pass it oidy, according to the 
Nature of the Property, as real Estate. Could the Mort- 
gagor take Advantage of this) as haviog again made it a re- 
deemable Interest i An Action, brought upon the Bond, 
having the Effect of opening the Foreclosure, has no 
Relation to a plain, mistaken. Declaration in a Will. Upon 
this Question the Codicils, none of them being attested, 
cannot be regarded. It is evident that he had no Notion 
of the Distinction between the Terms applicable to real 
and personal Property. The Introduction declares his 
Intention to bequeath all the Property he may die pos^ 
sessed of; and he afterwards uses the Terms ''inherit' 
dlnd ^' Heirs bX Law,'' applicable to r^al Estate only, in* 
discriminately with reference to personal Property. His 
•Mistake as to. the Nature of his Interest cannot convert 
' rttil E^tiiite into personal. 

* • 

• The 
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1814. 

Tiir Master ^ Me Rolls. Silbbrs- 

My Opinion is, that, if the Will is properly executed, childt 
the Land in question passes by it. The Mortgage, which '^' 

the Testator had originally upon the Estate, being fore- 
closed, the Estate became absolutely his ; and in Strict- 
ness at the Date of the Will there was no Estate mortgaged 
to him ; nor any Money due to him upon Mortgage. The 
Mortgage being extinct, the Land was his own. He seems, 
however, not very well to have understood tlie Effect of a 
Foreclosure ; and still continues to describe as a Mort- 
gagie the Interest he had. If his Interest had been really 
such, there is no Doubt, a Gift of the Money would have 

carried his Interest in the Land .upon which it was sfe- . / , 

inig of thp 
cured. The Questipn is, what he meant to comprehend ]ifQ«g^ « • 

in tlie Description : whether only the Money, originally j^-g jntg^gg^ 

lent on Mortgage, or all the Interest, which at the Date j^ ^jj^ Land 

of the Will he had in him, and which had been acquired 

in consequence of that Mortgage. 

The Will is throughout very inaccurate. The Devise 
of a Life Interest to his Wife is expressed in one Way; 
that of the Remainder to the Children in another. The 
first seems to import the Interest in the Land : the other 
the Interest in the Money: yet it is evident, that in both 
Instances he meant to speak of precisely the same Subject. 
The Devise to his Wife is thus expressed : 

*' Item for her natural Life the Interest or Proceeds of 
" certain Farms in the County of Lancaster mortgaged to 
" me for ^2500." 

That undoubtedly gives her a Right to the Produce of 
those Farms : she became Tenant for Life by the Devise. 
Afterwards he states his Intention, that the Children shall 

Vol. III. E enjoy 
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1814. enjoy after her Decease ; apportioning among tbem all the 

^""^ Bequests aforesaid : but in that Apportionment he changes 

the Phraseolog}' : instead of giving, as he had given to his 
Wife, the Farms mortgaged to him, he gives *^ the Sum 
^^^^^^^^ *' ^^ ^2500 principal Money disposM of in Mortgage of 

'' Farms as aforesfud.'' This seems to me not to have 
been a Difference of Intention ; but to proceed from the 
general Inaccuracy, apparent difOughout the WiU, and 
that Sort of Doubt, which appears to have pervaded his 
Mind with regard to the Nature of his Interest in the 
Subject; speaking of it sometimes as Money; sometimes 
as Land: sometimes of the Farms^ as representing the 
Money; sometimes of the Money, as representing the 
Farms. 

The Question is, whether he meant to separate the 
Money from the Land ; or to give all his Interest, whether 
Land or Money, to the same Person. The latter is my 
Opinion. This is one Bequest; and by that an entire 
Disposition of the Property, ^e never intended to give 
the Money as a Charge upon the Land, and to leave the 
Land undisposed of; as it would be, if his Intention was 
not by these Devises to give all the Interest in the Land. 

, Consequently, if the Will was duly executed, all hiy 
Interest passed. 
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STOKOE V. ROBSON'. }^^^' 

July 20. 

THE Bill was fikd by the Representative of a Mort- xhe Title 
gagee, praying a Foreclosure against the Represeuta- Deeds being 
tives of the Mortgagor, and a Purchiiser ; admitting, that stolen from a 
the Plaintiff is unable to produce the Deeds, by which the Mortgagee, the 
Mortgages were created; having been stolen from a Desk Account di- 
ia the Dwelimg-house of the Mortgagee, in October^ rected with an 
1803 ; and the Plaintiff having never been able to reco- Inquiry. 
ver them ; but charging, that the Plaintiff has the original 
Draft of one of the Mortgages ; and that the Existence 
of the Mortgage Debt is proved by Payment of Interest 
down to a particular Period ; and setting forth a Notice 
from the Mortgagor, that he would pay off the Mort* 

gage- 

The Answer of the Defendant Robson, the Purchaser, 
admitted, that i^400, Part of the Purchase-^moaey, was 
left in hb Hands to answer what was due on the Mort-^ 
gage ; submitted, that, as the Plaintiff is unable to pro^ 
duce the Title Deeds, and the Mortgagee might have as^ 
signed the Mortgage to some Person, the Defendant 
dannot with Safety pay the Money without having such 
Stecorities delivered up ; offering upon Delivery of them, 
or being indemnified, to pay off the Mortgage. 

Sir Samuel Romilh/f and Mr. Bell, for the Plaintiff, 
mentioned the Case of Schoole v. Sail (a), and Smith v< 
Bicknell(Jb)i suggesting, that, as in the latter Case, an 

Inquiry 

(«) 1 ScK ^ W' ^76. The Bill, filed by the Exe- 

(&) Smith v, Bickmbll. cutors of the Mortgagor* 

Rig. JJk* B. IBOSffo. dg6 b. Dtckdi against the survivliig 

ES Executors 
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Inquiry should be directed; and the Money p^id into 
Court. 

Mr. Leach, and Mr. Wingjieldy for the Defendants, 
resisted any Decree ; observing, that in the Case, men- 
tioned 



Executors of the Mortgagee 
in Fee, in Possession, Hilly 
stated, that the Plainti^ had 
frequently applied to the De- 
fendants, offering to pay off 
the principal and Interest, 
and requiring a Re-convey- 
ance, and Delivery, of the 
Title Deeds ; but the De- 
fendants alledged, that it 
was not in their Power to 
comply with i^uch Requests \ 
as all or most of the Title 
Deeds and Writings, belong- 
ing to the mortgaged Pre- 
mises, were afler the Death 
of Hill stolen, from Smith, 
one of his Executors, pray- 
ing the usual Accounts, &c. ; 
and the Delivery of all the 
Title Deeds, original Leases, 
and other Writings, relating 
te the mortgaged Premises ; 
and in case it should appear, 
that any of the Title Deeds, 
&c. were not fortlicoming, 
tha|: the Plaintiffs ' may be in- 
demnified against the Loss of 
^ch Deeds and Writings in 
such Manner a» the Court 



should direct : and, if neces- 
sary, that Inquiries may be 
made as to HiWs Heir at 
Law. 

The Defendants by their 
Answer stated, that upon the 
Death of HUl, Smithy their 
Co-executor, possessed hini- 
self of all the Title Deeds 
and Writings, relating to the 
mortgaged Premises, in i/iV/'s 
Custody at his Death ; and 
that several of such Title 
Deeds were stolen out of the 
Possession of Smith ; and 
were never recovered, and the 
same were wholl}' lost ; and 
the Defendants could not set 
forth, where they were; or 
form any Conjecture respect- 
ing them. 

On the 10th of February , 
1806, at the Rolls the uaual 
Reference was made to take 

c 

the Accounts of Principal 
and Interest, and Rents and 
Profits : and an Inquiry was 
directed, what Title De<eds 
of the mortgaged /Premises 
were delivered to Hi//, the 

Mortgagee, 
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^oned by Lord Redesdale, where the Heir could not be 
found the Bill should be dismisl^d ; and it was going too 
far to order the Money into Court. They did not how- 
ever 



16K4. 



Mortgagee, and what was 
become of the said Title 
Deeds. 

Reg. Lib. B. 1809,/o. 930 b. 
15th March^ 1810. 
The Master, by his Re- 
port dated November, 1808, 
stated the Sura due to the 
Defendants ; and, that it 
appeared by the Examina- 
tion of John Morris, Execu- 
tor of Smith, who was one of 
the Executors of Hiil, that 
Dickes, when he mortgaged 
to HiU, deposited with Hill 
the Title Deeds; and that 
such of the Title Deeds as 
were in the Custody of Hill 
came afterwards to jt}^e 
Hands of Smith, Bicknell', 
and Perry, his Executors ; 
and were chiefly, if not 
wholly, in the Custody of 
Smith; that on his Death 
Hforris, as one of liis Execu- 
tors, took into his Possession 
all such Deeds, $cc. as he 
found in the Dwelling-house 
of Smith, delivering such of 
them as related to the mort- 
^ged Property to Bicknell 
§s^i Perry ; ^at Smith about 



two Months before his Death 
informed him, that some Per- 
sons had entered his House 
and stole' from his Writing- 
desk in his Office several 
Title Deeds and Writings, 
belonging to Dicto's Es- 
tates ; and that Smith the 
same Evening discovered his 
Office Window, which looked 
into his Garden, open, and 
several of the said Deeds and 
Writings lying in the Gar- 
den ; and that he had pub- 
It shed printed Hand-bills, of- 
fering Rewards for the Dis- 
covery of said Deeds. 

The Report then proceed- 
ed to certify, that a Part of 
the Title Deeds, containing 
the most material Deeds^ 
were lost by, or stolen fsora. 
Smith; and have not since 
been fo^uid, or heard of; and 
were not forthcoming ; but 
that the remaining Part were 
in the Possession of the De- 
fondants Bicknell and Perry, 
The Cause having stood over 
for the Attomey^General to 
be made a Party, in conse* 
quence of the Heir at Law 
of the Mortgagee not being to 

be 
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ever persist b objecting to an Inquiry at the Plaintiff^s 
Expence. ^ 

7%e Master of ^Ae Rolls accordingly directed the 
Account^ and an Inquiry what was become of the Title 
Deeds* 



be found, Came on for farther 
Directions and Co^ts ^ when 
The Master of the Rolls re- 
ferred it back to the Master 
to take the Accounts subse- 
quent to his.Eeport; and it 
was ordered, that upon the 
Plaintifi's paying to the De- 
fendants Bicknell and Perry 
what shall be found due, &c. 
the Defendants do re-convey 
and re-assign the said mort- 
iced Premises free and cloar 
of and from all Incum* 
brances done by them or any 



claiming by, from,-or ondery 
them ; and deliver up to the 
Baid PlaintiffB such remainr 
ing Title Deeds^ Evidences^ 
and Writings, as are in their 
Custody or Power relating 
to the said Estate, or to such 
Person or Persons as they 
shall direct or appoint : but 
in default of the Plaintiffs 
paying, &c. the Plaihtifis to 
stand absolutely foreclosed: 
and the Coats of the AUor-r 
ney'General to l^ paid. 



1814, 
July I. 



ACKERMAN v. BURROWS, 



Bequest in fm iHE Bill, praying the usual Accounts^ and Distri^ 

the Form of a A bntion of the Testator^s personal Estate, stated die 

Letter to the Will, of which Probate was granted, in the following 
Testator's Mo- p^^^ . 

ther and Sis> 

tera; expressed thus, " to be divided amongst you." 

A Tenancy in Common amongst those living at that Time ; and the 
Shires of those, who died in the Testator's Life*time, lapsed. 

^^My 



[■ 
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^^ My clearest Mother and Sisters, being at present so 
^ much involved I think a Will would be presumptuous; 
*' as I have hardly any Thing to leave. If my Affairs turn 
'' out well, should you survive me you will find I am not 
^' ongrateful for your Love and Kindness to me. My 
^ Son will naturally succeed to any Thing that may arise 
*^ from our virrecked Property, and should any^ Thing 
'^ remain after paying my Debts, I could wish it to be 
^' divided amongst you. I leave a Daughter behind me 
^ in England, who will be made known to you, should 
^ any Misfortune happen to me ; and I trust in your Love 
^ for me that you will not suffer her nor her Mother 
^ to Want ♦♦♦♦♦♦♦. If this can be xtonsi- 
^ dered as a last Will I could wish Colonel B. Mr. B. 
*' and Mr. D. to be Trustees and Guardians for my 
^* Affairs after my Death. May God Almighty bless and 
*' protect you all is the sincere Wish of your unfortunate 
*' Son and Brother. Mother-bank, on board the Martha 
'* Indiaman^ Saturday, the l7th September, 1796. I 
" cancel and make void every Will I have hitherto made. 
** My last Will and Bequest to my Family not to be 
** opened but after my Death." 



1814. 



ACKBRMA]^ 

Burrows. 



The Testator died in the East Indies in the Year 1803. 
The Bill was filed by Creditors and some of the Testator'^ 
Sisters: the other surviving Sisters being Defendants. 

The Master^s Report stated, that at the Date of his 
Will he had six Sisters living ; who W£re all the Sisters he 
ever had; that one of them and his Mother died afterwards 
during his life ; and his Wife and Son also survived , 
him. 



The Question was, whether the Interests under the 
Will vested in the Mother, and all the Sisters liviug at 

E 4f the 
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the Date of the Will, subject therefore to Lapse, or 
in the Sisters, living at the Testator's Death, exclu- 
sively. 

Sir Samuel Romilly^ and Mr. BuUer, for the surviving 
Sisters, Plaintiffs : Mr. Courteney^ for the Sisters^ De- 
fendants. : 

If the Description of the Legatees had been ^^#11 my 
'^ Sisters," those, who answered that Description at the 
Testator's Death, would take : but the Difficulty arises 
from the Form of this testamentary Disposition ; a Letter, 
addressed to bis Mother and Sisters, expressing his Wish, 
that his Property should be divided, not in th^ third Pec- 
.^on, but '^ amongst ^02/; '' affording an Inference that those 
Individuals, to whom it wa& addressed, were the Objects. 
)f all the Sisters but one h^d died during his Life, that one 
must have takeq. 

Mr- Martin^ and Mr. Trov^er^ for the Widow and Son 
pf the Testator. 

If all the Sisters had died in his Lif6, he did not intend, 
that his Mother should take the Whole. The Letter is 
addressed to Persons, living at the Time; whose Deaths, 
previous to his own Death, he did not contemplate ; and 
the Effect is equivalent to an Enumeration of those Per- 
sons. 

The Master of the Rolls. 

The Question is, what the Testator meant by the 
Word ^^ you,* I apprehend, he meant all those, to whom 
tliat Letter was addressed : ths^t is, the Mother and then 
living Sisters. The Letter was addressed to them in 
Contemplation tliat they were all living at that Time. 

It 
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It if therefore a Tenancy in Common ; and the Shares of 18 14% 

those, who died in his Life-time, are lapsed. . ^T^ 



lu^7jia.^7 



BURKOWS. 



1813» 

Rolls. 
KEMEYS V. PROCTOR. Nwmber. 



THE Bill, filed by the Vendor of an Estate, prayed Specific Per- 
a specific Performance ; alledging, that Thomas formance de- 
StokeSj as the Agent of the Defendant, attended the Sale, creed against 
the Defendant being present; that Stokes, as such Agent, the Purchaser 
bid ^8700, and was declared the highest Bidder at that oFan Estate 
Sum; that the Auctioneer immediately made a Memo- upon the Note, 
randum or Minute in Writing of such Sale ; but that ™^"® ^7 *^® 
after the Sale, when the Parties retired to settle the De- A'lctioneer, as 
posit, and sign the Agreement, Siokes refused to pay the ^ 

Deposit, or sign the Agreement on Behalf of the Dc- ^ „uui^ ^uJ 
fendant. 



The Answer, admitting, that Stokes was authorized to 
bid <£?000, denied his Agency beyond that Sum ; and, 
insisting, that there was no Memorandum or Agreement in 
Writing, claimed the Benefit of the Statute of Frauds (a). 

The Auctioneer by his Evidence stated^ that Stokes was 
ihe highest Bidder at ^8700 : that immediately after he 
was so declared the Deponent made a Memorandum or 
£ntry in his Sale-book in a Part thereof^ previously 
prepared for the Purposes of the Sale, of Stokes being 
the highest Bidder. Stokes^s Evidence was at Variance 
wkb the Answer as to his Agency. 

(«} Stat. 29 Ch. 2. c. 3. 

Sir 



ed within the 
Statute of 
Frauds. 
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Sir Sunmel Romilly, Mr. Leach, and Mr. WdhereH^ 
for the Plaintiif, relied principally on the Decision of the 
Court of Common Pleas in an Action^ brought by the 
Plaintiff against the Defendant for the Auction Duty^ in 
Favor of th^ Plaintiff expressly on the Ground, that for 
this Purpose the Auctioneer is the Agent of both Parties ; 
who are therefore bound by the Memorandum of the Sale, 
made by him. That Decision, it was contended, em- 
braced every Question between the Parties. 

Mr. Hart^ and Mr. Roupell, for the Defendant, cited 
Walker v. Constable («), Siansfield v. Johnson (6), Buck^ 
master v. Harrop (c), Coles v. Trecothick (rf), Sugden^s 
Law of Vendors and Purchasers (c), and Blagden v. 
Bradbear (/> 



The Master of the Rolls. 

In Point of Law this Case is the same as that before 
the Court of Common Pleas : but in Point of Fact it is 
not the same: the Bules of Evidence, by which this 
Court must regulate its Judgment, being different ; and 
the Relief also, aimed at by this Suit, being different. In 
the Common Pleas the Question was merely as to the 
Auction Duty ; but, as it is evident the Court could get 
at that Question only through the Contract, the Con- 
tract was directly in question. The Court of Common 
Pleas had the Question twice before it (g). The De- 
cision, therefore, differs in Point of Authority from some 
of the other Cases ; which are mere jVm Prius Deter- 

(o) 2E8p. N. PC. hsg. {e) Page JS^ (3d edit.) 

1 Bos. and Put. 306. 81, (4th edit.) 

{by 1 Esp. N. P. C. 101. (/) 1% Vea. 4SQ, 

(c) 7 Ves. 341. 13 Ves» {g) Emmerson v. Heelis, 2 
^56. Tamt.dQ. 

(d) 9 Ves. 234. lSmUi,25T. 

minations. 
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itaifiatidiis. In Cole$ v. Trecothick the Lord Chancellor 
$t&D!$ to thiok the Distinction between Contracts for 
Land and for Goods not sound. If the Question were 
open^ and I were asked my Opinifon, whether an Aoic- 
tioneer lie the Agent of the Purchaser, as well as of tfie 
Vendor, I should be disposed to say, that he is not. But 
after two consecutive Judgments of a Court of Law I should 
not give a different Judgment from theirs, whatever my 
private Opinion may be. The Question of Agency, 
however, is certainly open ; the Answer being at variance 
on that Point with Mr. Stokes^a Evidence. I will, there* 
fore, look into the Papers (a). 



1814. 



The Mastbr of the Rolls. 
I have compared the Answer with the Evidence, ^nd 
I do not find sufficient in the Answer to counterbalance 
the Evidence. 



A specific Performance was accordingly decreed. 

(a) Ex Relatione. 



Kbmsts 
Proctor. 



The Earl of ORFORD v. CHURCHILL. 



Rolls. 

1814, 

Feb. 14, 15, 16. 



ryJSJRLES Churchill by hie; Will, dated the 26th Day Construction 
of March, 1745, as to the Residue of his real and of a Will and 

Settlement, as 
not comprehending Gi^at Grandchildren under the Description of 
Children and Grandchildren. 

Interest decreed to the full Amount produced by a Fund wrongfully 
withheld from the Proprietor : at 4 per Cent, upon a Demand,, estab- 
lished as a Debt against the Funds of others. 

Costs of the unsuccessful Defence of an Infant charged, not upon 
the genel Fund, but upon his own Sheixe. 

personal 
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personal Estate directed^ that bis Trustees should pay the 
annual Profits to Charles Churchill^ junior, andhis As- 
signs for Life, and immediately after his Death, in case 
he should have, or have had, any Child or Children of bis 
Body begotten^ who should be living at, or born in diie 
,Time, or who should have left Issue living at the Time of 
his Death, or afterwards bom alive, then the Trustees 
should pay^ assign, &c. the Residue of the Testator's real 
and personal Estates to and for the Benefit of all and 
every or any the Child or Children, Grandchild or Grand- 
children of the said Charles Churchil/f junior, who should 
be so living at or born after his Death, as aforesaid, for 
such Estate and Estates, and in such Parts, Shares, and 
Proportions, and with such Benefit of Survivorship, and 
such Limitations over (to be for the Benefit of some one 
or more of such Children or Grandchildren), and subject 
to such Conditions, Restrictions, and Provisoes, &c. as 
he the said Charles Churchilly junior, should by any Deed 
or Writing, 8cc. with or without Power of Revocation, &c. 
direct, limit, or appoint; and in Default of such Direc- 
tion, &Cj amongst all and every such Children and Grand- 
children, &c. ; with a Limitation over to Harriet Churchill 
in the Event of Charles Churchill^ junior, dying without 
Children or Grandchildren living at his Death. 



The Testator died in Mai/, 1745. By Indentures, exe- 
cuted in May, 1745, after the Death of the Testator, and 
previous to the Marriage of CAarfcs (^AwrcAi//, junior, 
and Lady Maria Walpole, reciting the Intention of Mar- 
riage and to make a Provision for the Children and Issue, 
the Will of the Testator, and that it was agreed, that the 
Fortune of Lady Maria Walpole should be assigned upon 
the Trusts therein mentioned, Charles Churchill the 
younger did by virtue of the said Will appoint, that if there 
should happen to be an eldest Son ctf Charles Qhur chill 

and 
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and Lady Maria Walpole born in the Life-time of Charles 1814. 

Churchill or after his Decease, and any other Child or xhe Earl f 
Children, Sons and Daughters, and if there should be Okpoud 
three or mor^ such Cliildren, no one of them being an ^^ 

eldest or only Son, then stich three or more Children Churchill. 
should have the Sum of ^13,000, to be paid out of the 
Residue of the said real and personal Estate of the Tes- 
tator, and to be equally divided between 'them Share and 
Share alike; the said Portions to be paid to such of them 
as should be a Son or Sons at their respective Ages of 
twenty-one Years^ and to such of them as should be 
Daughters at twenty-one or Marriage ; and, in case such 
Sons should not attain twenty-one, or such Daughters 
should not attain twenty-one or be married, in the Life- 
time of the said Charles Churchill, then the Portions and 
^ums of Money, thereby made payable to him, her, and 
them,. so attaining twenty-one, or being married, as afore- 
said, should not be raised or paid until after the Decease 
of the said Charles Churchill ; and, if any Child, being a 
Daughter, should depart this Life, before her Portion 
should be payable, or, being a younger Son, should depart 
this Life, or become an eldest Son, before his Portion 
should be payable, then that the Portion thereby pro- 
vided for each such Child or Children, so dying, or such 
younger Son so becoming an eldest Son, should from Time 
to Time accrue to the others of the said Children, and be 
equally divided between them, and payable as his or their 
original Portion or Portions ; and in case there should 
happen to be an eldest Son of the said Charles Churchill 
and Lady Maria Walpole, born in the Lif&-time of the 
said Charles Churchill or after his Decease, and if there 
should be any other Child or Children, be the sarhe a Sou 
Or Sons, Daughter or Datghters, that then and in such 
Case such eldest Son should have the Sum of e£30,000 to 
be raised and paid out of the said rest and Residue of the 

real 



6? 
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real and persopal Estates pf the said Charles Ckunchill 
deceased ; if so much should th^i remain of such Residue i 
but if so much should not remaio, then such Sum less 
than ^30^000 as should then remain thereof; and the De^ 
ficiency, if any, of the said Sum of i£30,000 to be made 
good to such eldest Son in Manner after mentioned; and 
if Lady Maria Walpole should die in the Life-time of 
sajld Charles Churchill, then the said ^£30,000 should be 
paid to such eldest Son immediately after the Decease oS 
the said Charles Churchill, on such eldest or only Son nt^ 
tailing twenty-one, with Interest atc£S|>er Cen/. from 
si|ch Son's becoming entitled diereunto, until the same 
should be paid* 



The Settlement contained a Proviso, that if any Child 
or Qhildren, being a Son or Sons, Daughter or Daughters, 
for whom any Portion was thereby appointed, should de* 
part this Life in the Life-time of the said Charles Churchill, 
leaving any Child or Children of his, her, or their Body 
or Bodies begotten then living, then the Portions ap^ 
pointed for such Childr^i so dying ii^ the Life-time of 
said Charles Churchill, should go and be paid unto such 
9f his and their Children as should be living at the Time 
of his Decease equally to be divided bet^reen them, Shar& 
and Share alike ; yet so as no Children of any one Parent 
shpuld take more than their Parent would have beea 
entitled to take, if living at the Decease of Charles 
Churchill. 



' The Settlement then proceeded to assign the Fortuipe 
of Lady Maria Walpole upon Trust to secure to her #b 
Annuity of «£500, then to aid the previous Provisions t0 
the eldest and other Children of the Marriage, and sub-v 
ject thereto according to the Apppintmeut of Charley 
Churehill. 

Charles 
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Charles Ckurcbill^ the younger^ had sev^i Children. 1B14. 

Charles^ the eldest, died in October j 17B5, leaving three 
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Children, Charles Henry , William, and Mary Selen, -* ^ , 

William, iIol^ second Son, died in 1703, a Bachelor: 

and Charles Henry died in October, 1810, leaving one Chukchili 

Son an Infant, Charles Henry Churchill. Charles 

Churchill, the Settlor, having survived Lady Maria, died 

in Jpril, 1812. By Act of Parliament a Sum of i^OOO 

bad been raised, and paid by Way of Advancement among 

some of the Children. 

The Bill was filed by the Trustees, stating the oppo^te 
Claims to the Sum of c£30,000 under the SettleipeiU 
hyMaryHelenChurchill, the Grand-daughter of Charles 
Churchill^ (the Settlor) and at his Death the only surviv* 
ing Child of her Father, his eldest Son, and by Charles 
Henry Churchill, the Infant Great Grandson of Charles 
Churchill, the Settlor ; praying, that the Rights of the 
Parties may be ascertained, &c. 

Sir Saniuel Romilh/, Mr. Leach, and Mr. Cooke, for 
the Defendant, Mary Helen Churchill. 



It will be contended, that this Will extends to Great 
Grandchildren, and there v^ras no Power of Selection : 
but no Authority can be produced, that under such Words 
the Party was held not tahave a Power of Selection ; but 
was bound to give something to each Object. For that 
Construction the Words " or any" must be struck out. 
The Testator was bound to make an Appointment of the 
whole Fund in Favcir of Children or Grandchildren : but 
what Children or Grandchildren was left to his Option ^ 
and he might have given the whole to one* 

Sdly, The Term ** Grandchildren,'^ generally^ will not 
compr^h^md Great Giundchildren : wx ^ Children" 

Grandchildren. 
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Orandchildren'. In Wythe v. Blackman (a) the only 
Question was^ whether upon the whole Will the Word 
'' Issue** was to.be. enlarged^ or restrained ;; and under all 
the Circumstances Lord Hardwicke thought, it was to be 
understood in its strict, proper. Sense, as comprehending 
all Descendants, however remote : Issue generally, being 
the direct Object. There is no Foundation for the. In- 
ference, that tills Testator intended Great Grandchildren : 
not contemplating the very long Life of Char le$. Churchill^ 
junior; and providing only for Events in the ordinary 
Course. The Word ^* Issue,*' where it occurs in this 
Will, is used merely as a short Expression ; and must 
be confined to the only Objects expressed, Children and 
Grandchildren. 



The next Consideration is what was done by the Set- 
tlement. The Word '' Issue" is not found there; as it is 
in the Will ; and this Instrument afibrds not the. slightest 
Foundation for the Construction, that *^ Grandchildren" 
may be understood '' Great Grandchildren:" a Construc- 
tion, destitute of all Support from Authority, or any Rea- 
son, except that tliere are great Grandchildren, who will 
otherwise have no Provision. The Answer is, that theif 
Existence was an Event so improbable, that it did not 
occur to the Parties. The Construction cannot be ex» 
tended by the Recital of the Intention to provide for the 
Children and Issue : a mere technical Form, used in every 
Provision for a Family. 

With regard to the Claim of Interest, the express Pn>- 
vision of jit'S per Cent for Maintenance was not calculated 
for aPeriod, duiing which the Portion was wrongfully with- 
held beyond the Time, at which it was to be paid; 
which Word must here be understood ** payable." The 



(a) 1 Fef. ig6. Wytke v. Thmrltimt Amh. 555. 



Fund 
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Fund therefore^ having ac^tually produced 5 per Cent that 
must be the Rate ofjnterest. 

Sir Arthur Piggott, and Mr. John^on^ for the Defend- 
ant Charles Henry Churchill^ the Infant Great Grand- 
son^ contended^ that upon the true Construc^on both of 
^ the Will and the Settlement the Words Children and 
Granddhildren must be explained ** Issue;" according to 
the Intention to include all Descendants: the Children 
and Grandchildren respectively standing in the Place of 
their Parents^ per stirpes ; and that this Construction was 
strongly supported by the limitation over; citing Wythe 
y. Blackman (a), Gale v. Bennett {b), and Davenport t* 
Banbury (c). 

Mr. Richards, Mr. Hart, Mr. Shmdwell^ and Mr* 
Combe, for other Defendants. 



1814. 



The Earl of 
Okfoiu) 

Churchiu. 



TAe Master of the Rolls. 

By a Settlement^ executed in May, 1745^ a Fortune of 
£90,000 was provided for the eldest Son of the Marriage, 
then about to be contracted between Charles Churchill waA 
Lady Maria JValpole. The Charles Churchill, yfho died 
in 1785, was the eldest Son 'of the Marriage: and, as 
such, would have been' entitled to that Fortune, if he had 
outlived his Father : but he died in his Father's Life-time. 
We are then to see, what Provision the Settlement has 
made for that Event. It is thus provided for ; that if any 
Child or Children, to whom any Sum of Money was ap- 
pomted by the said Indenture, should happen to die in the 
life-time of the said Charles Churchill, Party thereto. 



(a) 1 Ves. igd. Wythe 
T. Tkuriaitm^ AmJb. 555. 
Vol. IIL F 



(i) Amb. 6Sl. 
(c) 3 Ves. 257. 



Fefc Ifl. 



leaving 
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leaving any Child or Children then living, then the Por- 
tion or Portions^ before appointed for such Child or Ctiil-^ 
dren so dying in the Life-time of the said Charles 
Churchill^ Party thereto, should respectively go to such of 
ills and their Children as should be living at the Decease 
of' the said Charles Churchill^ Party thereto. 



CharleM Churchill, the eldest Son, was a €!hikL t» 
ivihom a Sum of Money was appointed by the said Ind«^ 
ture : he did happen to die in the Life-time of CAarlei 
Churchill, Party thereto ; and he left Children liiriiig at 
the Time of his own Death : but it is not to thoae Chil* 
dren that his Portion is given : the Portion or Portions, 
appointed for such Child or Children^ so dying in the 
Life-time of Charles Churchill, Party thereto, were re- 
spectively to go to such of his and their Children as should 
be living at the Decease of the said Charles Churchill, 
Party thereto. Were there any of hiK Children living at 
the Decease of Charles Churchill, the Tenant for Life ? 
Yes : Mary Helm, the Defendant, was a Child of the 
eldest Son living at his Death, and living at the Death of 
Charles Churchill, the Tenant for Life. Then according 
to the plain and literal Import of this Provision she is 
entitled to the Fortune, that her Father would have had, 
if he had outlived Charles Churchill, the Settlor. 

It is said, that this is an Appointnient in the Execution 
of a Power; and we must see, whether the Appointment 
is warranted by the Power. The Power is to Appoint to 
all and every, or any, the Child or Children, Grandch3d 
or Gtandchildren, of tlie said Charles Churchill, that b 
the Tenant for Life, who should ht so living at, or horn 
after, his Death, as aforesaid. In what then does the Ap- 
pointment deviate from that Power ? The Appointifif nt 
b to a Child of the Marriage, and in deSuilt of a Child 

to 



CASES IN CHANCERY. 



67 



to a Grandchild; and the 'Power is to appoint to such 
Children or Grandchildren as shall be living at the Death 
of Charles Churchill^ the Tenaat for Life. 



1814. 



The Earl of 

Orford 

t. 

Churchill. 



It is then said, that, although that is the Letter of the 
Dbposition, yet, as the Intention was to embrace all the 
Issue, the Appointment ought not to have excluded any. 
It is qpt necessary to examine the Truth of the latter Pro-* 
position ; as in my Opinion there is no Fojundation what-^ 
tever for the former. It is true, the Testator in the intro" 
ductC47 Part of this Clause does naention, not only Chil- 
dren, but Issue of Children. Issue is an ambiguous TenDf <* Issue*' an 
It, may mean, and frequently does mean. Children only: ambiguous 
it may mean all Descendants : but in this Case has not the Term : some- 
Testator himself distinctly explained what he meant ? By ^^'°®* confined 
confining the Disposition to Children and Grandchildren ^^ Children : 
he has in Effect said, that by "Issue'' he meant Children so^etimescom. 
of Children. Speaking of no other Issue, the laference ^ ^ 

IS, that no other was in his Contemplation. It would be p. _ V 

asainst all Rules of Construction to control the operative . . 
* . *^ m the operative 

ahd effective Part of a Clause by ambiguous Words, qc- Part of a Clause 

CQrring in the introductory Part of it. The Words in the ^^j. controlled 

operative Part of the Clause, '^ Children and Grandchil- 5y ambiguous 

'' dreoj'' aire unambiguous : sfe they to be controlled by Words in the 

tibe ambiguous Word ** Issue {* which occurs only in the Introduction. 
Introduction i No one can claim under the introductory 
Words : whoever claims must claim under the Disposition 
I9i4e in default of Appointment. 

The same Observation arises upon the Settlement. 
I*h6 Recital speaks of the Intention to make Provision for 
die Children and Issue of the Marris^e: bnt they exe* 
cute that Purpose by providing for Children and Grand* . 
children, the only Issue of the Marriage, whom they 6ad 
in Contemplation. If they meant, as is supposed, to 

F2 make 
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make Provision for all I«sue df the Marriage^ why should 
they di-op the Word *< Issue/' and confine it to Children ' 
and Grandchildren ? They could not possibly suppose; 
that those Words were larger ; and would embrace more 
Descendants than the Word " fssue" which they had just 
before used. 



There is one eminent Person a Party to this Settle- 
itienty from his Situation^ as testamentary Guardian of the 
Lady, particularly bound to attend to the Provision, that 
should be made for her Issue^ who could not have fallen 
into so strange a Mistake. The Parties to this Settle- 
ment therefore nuist have made the Provision for Children 
and Grandchildren only upon a Conception^ that the 
Power did not authorize them to let in any other Descrip* 
iion of Issue. 



The Cases, that have been cited, appear to me to have 
tto bearing upon the present. In that, which was cited 
A'om 1 Fes. (a), the direct Limitation in the first Instance 
was to the Issue, and not to Children ; and even then Lord 
Hardwicke thought it necessary to call in Aid all the Cir- 
cutnstances of the Case, in order taextend the Description 
of Children to Issue generally ; and there was no Doubt, 
upon the whole Instrument, that the Settlor (for I believe 
it was a Settlement, and not a Will), wh^n he spoke of 
Children in subsequent Part^ of the Instrument, meant 
Issue generally, and not merely Children in the strict 
Sense. 

In the Case of Galey. Bennett (A), which was likewise 
referred to ; although the Limitation was to the Cl^ild oir 

(a) Wythe v. Blackman, ston, Amb,'555. 
I F«. 196. Ifythe v. Tkuri- (b) Amb. 681. 

. . Children 
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Children of the other Daughters/ yet the Eatate was given 
.pver oidy in the Event of there being no other Daughters, 
nor Issue of other Daughters ; and even then it was not 
contended, that, if a Daughter had died, leaving Children, 
the Grandchildren could have been let in to take with 

; - ■ 

those Children : but a Daughter had died| leaving no 
Children, but leaving Grandchildren only ; and therefore 
upon the Effect of the Word ^'Issue,^ giving a more 
.extensive Signification to :the Word '^ Children,'' Grand*- 
children weric let in in the Place .of the Cbildcen, who 
had died, before the Limitation too)c Effect. 



.1814. 
The Earl of 

0RFORD 

V. 

Churchill. 



How stands the present Case in these Respects ? There 

^s a Limitation over to Harriet Churchill^ but in the 

^yent of the Tenant for Life dying, not without Issue, 

but without Children or Grandchildren living; at his 

Death ; and here is a Grandchild of the Tenant for Life 

living at his Death. There is/no Room therefore for the 

Argumentj that, where there is a total want of Persons, 

who properly answer the Description, other Persons, who 

do not so completely answer it, may be let in to take in 

their stead. I never knew an Instance, where there were Where there ts 

Children, to aiii3wer the proper Description^ that Grand- * total want of 

(children were permitted to share along with them; al- Pc'^onspro- 

though, where there is a total want of Children, Grand- . f, t^^^" 
' ., . . . ' . mg the De- 

children have been Jet in under a liberal Construction of gcription 

the Word "Children." I am therefore clearly of Opinion, others who do 
^at the Great Grandchild of Charles Churchill, the not so corn- 
Tenant for Life, is not entitled to any Share of the pletely answer 

•^30^000. ' !^' ™^y ^® ^^^ 

in: Grandchil- 
dren, for In- 
^ With respect to the Interest, the latter Clause of the Set* stance under a 

tjement clears up whatever Ambiguity might have occurred liberal Con- 
struction of the 
Word << Children;" if there are none : but no such Instance, if there 
lare Children. 

F S upon 



! 
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upon those, in which Interest is "first mentioned; cKe^y te- 
plaining it to be Interest at the Rate of S peir Cent, for 
Maintenance in the InterVa! between die Death of die 
Teiiant for Life, and the Children arriving at the Age df 
twenty-one : subsequent to diat Period there can Ue no 
Doubt, that the J are entitled to whatever Interest tlie Fiind 
produces; for the whole Fund is theirs. This is ndt a 
Claim upon another Man's Estate, which might be As-r 
pharged by tiie Payment of a certain Sum witli Interest : 
but the Entire Property which belonged tb CHairles 
Churchill, the Testator, belongs now to the Children and 
Grandchildren: so nmch so, that if the Portions, appointed 
to them, do not exhaust the Fund, the Surplus would be 
distributable among them as in default of Appointment ; 
for their Father had no Right to any Part of it: he had only 
a vRight to appoint the Shares and Proportions, in which 
they should take it. The Consideration may be different, if 
they are obliged to resort to Lady Maria's Fortune to make 
Qp any Deticiency in that Fund ; for upon her Fortune 
they are merely Creditors ; aud^ if they are obliged to come 
in as Creditors upon that Fund, the Court will only give 
them 4 per Cent, the usual Interest, which it allows^ 

■ 

yrhere no other Rate of Interest is appointed. 



With respect to the Advancements it is clear> that the 
Act oi Parliament, which authorized the raising of 
^7000, could not consistently with the Will and Settle- 
ment have bound, nor did it profess to bind, any Children 
but those, \>-ho were adult, and gave their Consent to it^ 
If any of tiiem are now entitled to Shares, the) undoubt- 
edly must make an Abatement in Consideration of that 
Advancement: but ho others are bound: the Act ex- 
pressly saving tlieir Rights ; and, though it took «£7000 
out of the Fund, it provides another Fund to make that 
good, namely Lady Maric^s Fortune.* 



The 
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The Decree declared^ that the Defendant Mary Helm 18U. 

Churchill is entitled to die whole Fund of <£30,000, with The^Earl of 

Interest: as to so much as is to be raised out of the Funds Orpord 

of the Testator with such Interest as has been made ; and^ ^^ 

lis to so much as is to come out of Lady Maria WalpoW% Churchill. 
F<Hrtane, with Interest at ^per Cent* An Inquiry was dU 
rected as to the Interest^ that had been made. 

The Costs of the Infant Defendant, as between Soli- 
citor and Client, were pressed for out of the gei^eral Fund : 
but they were thrown upon die Infant's Share. 



Rolls. 
MANBY V. TAYLOR ^® J^- 

March 4. 7» 

¥N this Cause, a Suit for Tithes, it appeared, that an Account of 
ancient Com Mill (a) had been rebuilt, and two Pair Tithes decreed 
of new Stones added. as to two Pair 

of new Stones, 

TAc Master of the Rolls upon the Authority of added to an an- 
Talbot V. May (6) decreed an Account as to the two Pair ®^^^ ^'^ ^^' 



built. 



(a) Mills more ancient duced of Tithes ever having 

than the pth of Edward the been paid, the Court will 

Second (A. D. 1315 ), are by from such Non-payment pre- 

the Statute Articidi CUri, sume the Mill to be more 

c. 5f impliedly discharged of ancient than the Statute of 

Tithes; Antell v. Adman^ Articuli Cleri, and as such 

cited 3 GwiU. 982. It seems not tithable. Hughes v. Bil* 

also, where the Date of Imghurst^ 2 GvnlL 644. 

It Mill's Erection is un- (b) S Atk, IJ. 2 Gwill. 

known, and no Proof is ad- 782* 

F4 of 
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of new Stones ; observing^ diat the Cases on the Subject 
ypere not easily to be reconciled (a). 

(a) Goodwin v. Wori- J GwUl. 130, Note. Thth 

ley, 2 GwUL 715. Gumble mas v, Price^ 3 Gwill. S^l, 

V. Falkinghaniy Carth. 215. Wilson v. MasoHf 3 G»i^« 

Luttrel'B Ca. 4 Rep. 86. 1 974. Dodsqn y. 0/ipfr» £<f^? 

Broton/. 31. Pain v. Evans, 73. 



KOLLS. 

1814, 
June 20* 23. 

A blank Space 
between ^e last 
Line of a Will 
and the Signa- 
ture raises no 
Presumption of 
an Intention to 
dispose of the 
Residueagainst 
the legal Right 
of tl^e EiLccu- 
tor. 

Evidence of- 
fered by the 
next of Kin re- 
jected: the Pre- 
siimption not 
being raised. 

Surviyorship 
among Execu- 
tors. 



WHITE V. WILLIAMS (1). 

IpHANCIS Moxon by his Will, after giving Directionf 
for his Funeral at the Discretion of his Exeputors, 
his Wife Mary Moxon^ his Nephew James William Wild^ 
and his Friend Joseph Faint, proceeded thus : 

*' I desire my just Debts and Funeral Expences to be 
*' paid and the Legacies the second Quarter After my De- 
" cease. I give my Wife all the Goods and Money that 
''is in my House at my Death except I mention them 
*' hereafter." Then after soifie pecuniary Legacies, " I 
" give my Executors Joseph Faint and James William 
" Wild each «£lOO three per Cent. Stock. I desire all 
'' Debts Funeral Expences and Legacies to be paid out 
" of my Stock in the j^3 per Cent, Consols and the Re- 
" sidue I give my Wife ; and also I give her all the In- 
'^ terest or Dividends of all my Stock in the 4 per 
" Cents, during her Life ; after her Decease I give my 
" two Nieces Ann Horsfall and Ann Elizabeth Wild 
'' each .£200 four|7er Cent. Stock ; likewise I give M^^* 
'^ Brook Wife of Mr. Brook <£200 four per Cent. Stock 



(1) Coop, Rep. 58. 



''an^ 
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^ and I give Joseph Faint £lOO foar per Cent. Stock 
^ I likewise give John Gale Son of Leonard Gale <£20 
^ for an Apprentice Fee when he. arrives at the Age of 
*^ thirteen Years. All Rents and Profits arising from any 
'' Houses in Westmoreland Buildings I give unto my Wife 
'' until thie second Quarter-^ay after my Decease then the 
'' Writings to be given unto my Nephew James William 
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The Bill was filed by the Executor of the Testator's 
Widow ; claiming a Moiety of the residuary personal 
Estate as undisposed of; stating, that in the said Will there 
if a blank Space of several Inches between the last Line 
and the Testator's Signature ; and charging, that the Tes- 
tator intended in such Interval to introduce a Bequest of 
the Residue ; but was prevented by Apoplexy. 

The Answer of Faint^ the surviving Executor, stated 
diat the Will consisted of distinct Paragraphs : that at the 
End of some Paragraphs blank Spaces were left ; and 
between the last Line and the Testator's l^gnature there 
was a Chasm sufficient to contain six or seven Lines; the 
Defendant insbting, as the sole surviving Executor, on his 
Title to the Residue beneficially; and that parol Evidence 
was inadmissible ; die Legacies given to the Executors 
being unequal. 

Parol Evidence, offered by the Plaintiff, was rejected.. 

Sir Samuel Ramillyy and Mr* Collinson^ for the Plain- 
tiff : Mr. Leach, Mr. Daniell, and Mr. Cooper, for the 
next of Kin, Defendants. 

Though here is no express Declaration of an Intention 
to make a residuary Bequest, the Intention by a Will to 

dispose 
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jdbpoie of the peimiml "EoMe is clear; and- dm Inference 
ftoifa the Distance of the Signatuhe is^ fliat the Spao^waif 
to be filled by a farther Disposition of the Heudoe^ ootr 
before given. Knewell v. Gdrdkur (a). 

Mr. Hart J and Mr^ Hall^ for the snrviving^ E»s<ittDr« 

The Attestation proves> that the Will was completed. 
Here is not^ as in The Bishop of Cloyne v. Young {b\ a 
Sentence begun, and abrupfly broken off. A mere Blank 
can afford no Inferencfj. The Will is conqplete, yAiOk^ 
the Signature appears at a greater or less Distance; aaS 
diere is ho Indieatioh of future Disposition, aft ill the 
Case of an unfinished Sentence. 

Sir Samuel Romilly, id Reply. 

Though Knewell v. Gardiner ir not the Case of an 
" dec/' the Testator was plt>ceeding to give something 
more ; though the Nature of that farther Disposition^ 
whedier residuary or not, irnot specified. It is evident^ 
thiLt his Purpose was not complete ; and, as the Disposi^ 
tton made is not all that wns intended, the Appointmentdf 
Executors has not the Effect of a Dispositioii of the Resi* 
due. The Inference from this long Interval between die 
Subject and the Signature is as strong as from a Sentence 
b^un atid left incomplete : it can no more be conceived 
that the Testator had done all he intended in the one Case 
than in the other ; and, if the Intention to make a farther 
Disposition appears, it is immaterial in what Way. This 
Will, beginning with much FormdOty, ends most abruptly ; 



(a) GiW. 184. 
(i) 2 Ves. gu Langham 
V. Sanford, IJ Ves. 4A5. See 



the References in Note {a), 
443. 

and 
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and the Distance of the Signature shews, that it was not 
intended to apply merely to what appears above it. 

The Master (^the Rolls. 

In the Case in Gilbert^ Knewell v. Gardiner^ the Tdlta- 
tor htid begun the Sentence ; clearly shewing, that his Dis- 
position was nut completed. How can I collect that from 
a mere Blank left ; and what Quantum of Blank is ne- 
cessary ? Why the Name appears, where it is, why it is 
not nearer to the last Legacy, it is impossible to say. To 
01'clude the Executors from their legid Right I must be 
satisfied, that this Blank was left for the Purpose of intro- 
ducing a residuary Clause, either tx> give the Residue away 
from them, or to dispose of it to them« That would be a 
strong Inference to draw from the mere Circumstance, 
that there is some Interval between the Signature and the 
Writing. I think diat is not enough to exclude the Exe- 
cutor. 
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TAe Master of the Rolls^ upon the other Question, 
being informed, that the Fund was still standing in the 
Name of the Testator, said, it must be considered as Part 
pf the Estate unadministered, not reduced into the Pos- 
session of any of the Executors ; and consequently survives 
to the surviving Executor (a). 



The Bill was dismissed. 



(a) Vide Bahyn v« Johmon, 3 Bra. 409. 



June 23. 



COCK 
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• Order for a 
Commission 

to examine 
Witnesses 
abroad^ return- 
able without 
Delay pending 
an Injunction 
against an Ac- 
tion, without ■ 
paying the 
Money into 
Court. 



•/ 



COCK V. DONOVAN. 

> « • • • 

THE Billj filed by the Directors of the Atlas Asmr- 
ance Company, prayed an Injunction against an 
Action upon a Policy, effected by the Defendant upon a 
Life, and a Commiission to examine Witnesses resident in 
' Ireland, whose Attendance could not be procured on the 
Trial. 

Mr. Hart, and Mr. Owen, for the Plaintiffs, after 
Answer, moved for the Commission. 

. . Mr. Heald, for the Defendant, represented, as tbe 
Practice both of this Court and the Court of Exchequer, 
on granting Commissions under these Circumstances, that 
the Money should be paid into Court 

Mr. Hart, in Reply, insisted, that the Practice was not 
so; and such a Rule would lead to ^reat Inconvenience. 

The Lord Chancellor, having consulted the Regi- 
ster (a), said, he believed the Practice in thfe Exchequer 
was formerly, as stated; but certainly there was no such 
Practice in this Court ; and, ordered the Commission to 
go as prayed^ returnable without Delay; which was said 
to be the usual Form (A). 



(a) Mr. JValker. 

{b) On the Subject of a 
Commission tp examine Wit- 
nesses abroad, see Pract.Reg. 
127. Harrison's Pract. by 
Newl. 250, NexjoL Pract. 1 19. 
Hindis Pr. 305. Barnard. 193. 
Amb. 62. PockUngtoH v. Bayne, 



1 Bro. C. C. 450. Akers v. 
Chancy, 2 Bro. C. C. 273. 
Oldham v. Carlton, 4 Bro. C. 
C. 88. Bourdilion v. AUeyne, 
4 Bro, C. C JOO. Rougemont 
v. The Royal Exchange A%f 
surance Company, 7 Ves. 304. 
12 Vcs. Z^5, 

WYATT 
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n<f±, 3CA/: ^ff. 

Lincoln's 
Inn Hall.J] 

WYATT t^. BARNARD. ^®^^* 

Juljf 21. 25. 

THE Plaintiff was the Proprietor of a Periodical Tra^8ht^fn ' '" 
Work called '^ The Repertory of Arts, Manufac- , , * 

** ture, and Agriculture ;" and the Bill stated^ that he , , . 
was entitled to the sole Copyright of his Work, containing ^ * y 
Specifications of Patents, Translations from the Foreign ^^^ ^^ ^^^ 
Languages, original Communications, &c.; that the De- pence or Gift 
fendants were Publishers of another periodical Work, protected by 
called '^The Tradesman, or Commercial Magazine;" Injunction, 
which contained various Articles, copied, contracted, or No Copyright 
taken from, the Plaintiff's Work without bis Consent, in Specifica- *^ 
being Translations from the French and German Lan- tions of Pa- 
guages, and SpQcifications of Patents. . tents. 

An Affidavit, filed by the Defendants, stated the usual 
Practice among Publishers of Magazines and monthly 
Publications to take from each other Articles translated ^ 

from Fpreign .Languages, or become public Property, as 
having appeared in other Works. 

Sir Samuel Romilly, and Mr. Johnson, moved for an 
Injunction ; referring to the Case of Longman v. JVirP- 
ehe$ter (a). . 

Mr. Leack^ and Mr. Heyes, for the Defendants, relied 
on the Custom of the Trade ; contending, that neither of 
these Works was original Composition ; both being mere 
Compilations: that it was never decided, that a Trans- 
Ittur has a Copyright in his Translation ; supposing, whal 

(a) 16 Ves. 26g. See WOkini v. Aikin, i; Ves. 422, and 

the Notes. 

is 
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h not proved, that these Translations were made by the 
Plaintiff himself ; and the Specifications are public Pro- 
perty, open to all. 

Sir Samuel RomiUy^ in Reply, insisted, that Translation 
is as much the Subject of Copyright as original Composi- 
tion ; and that Rights whether acquired by the personal 
Exertion of the Plaintiff himself, by Purchase, or Gift^ 
caimot be invaded. 

The Lord Chancellor said, the Custom among 
Booksellers could not controul the Law : as to the Specie 
fici^ons of Patents, a Person, who cho^e to go to the 
Office, copy a Specification, and publish it, Could not by 
80 doing acquire a Right to restrain another from copying 
it : and that with respect to the Translations, if original, 
"whether made by the Plaintiff, or given to him, they could 
not be distinguished from other Works : the Injunction 
therefore must go; restraining the Defendant from pub- 
lishing the Translations^ first published by the Plaintiff. 



My 25. 



An Affidavit was produced, stating, that all the Articles,, 
mentioned in the Bill to be Translations from Foreign 
Works, were translated hj^ Person^ employed and paid 
by the Plaintiff; and were translated from Foreign Books, 
imported by the Plaintiff at considerable Expence. 

* 

Upon that Affidavit the Order was pronounced for an 
Injunction as to the Translations. 
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HOWGRAVE x^. CARTIER (I). • ^*''i'26,27. 29. 

BY Indenture of Settlement, dated the 20th Jprih ^^"^^''^^'^^^ 
1743, in consideration of the Mmiage of Peter and ^^^" "^correct 
Elizabeth Wyche^ the Sum of c£2(),00() South Sea An- Settlement" m^ 
Quitaes was veateijl in Trustees upon Trust out of the In* vesting Por- 
terestand Dividends, .tp pay an Annuity of c£2(X) either tionsattheAge 
to the proper Hands of the said Elizabeth or as she should of Twenty-one 
appwit, the Savings thereout to be at her own Disposal; H^^^^\ Words 
and after Payment of die said c£200 a Year unto Elizabeth ^ ^ d't "^ f 
Wyche to pay the Residue of the Dividends of the said surviving the 
1^^20,000 capital Stock unto the said Peter Wychc or Parents : an In* 
his Assigns duriqg his natural life: provided that if tentiorf, which, 
the said Elizabeth Wyche ahall die before the said ^^^^^"^^^^^ ^^ 
Wyche^ without leaving any Child or Children of her Body ^^^y^ \ |J^» :. 
begotten by him, or ff leaving any such Child or Children not to be in- 
they shall fdldie before any of them ahall attidn the Age ferred^ as not a 
of ^eniyrone Years, then upon Trust to pay such Sum or '^tional Con- 
Sums of Money nojt exceeding together in the whole the ^^'^"^''<>'^ ^^ «» 
Sum of .£3000 to such Person or Persons, or to ^ud for niilv Settle- 
soch Uses, &c. and >at such Time or Times as the said ment. 
Etizabeth shall, notwithstanding her Coverture, by any 
Writix^ or Writings by her signed and sealed in the Pre- 
sence of two or more credible Witnesses direct or ap- 
point; And in case the said Elizabeth shall survive the 
sttd Peter Wyche^ then upon Trust to pay the whole of 
the Dividends or. Interest unto the said Elizabeth or her 
Asngns for lier natural life, in lieu of Dower ; and from 
and after the Decease of the Survivor of them tlie said 
feter W^phe and Elizabeth his Wife, in case there shall 
happen to be any Child or Children of their two Bodies* 
living who shall be of the Age of twenty^one Years, or . 

(1) Coop. Rep. 6(^. 

who 
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who shall after arrive at such Age, bom in the Life-tioief 
of tlie said Peter JVyche, or after his Decease, then upon 
Trust that they the said Trustees do and shall transfer the 
whole of the said Sum of .£20,000 South Sea Annuities 
unto or amongst such Child or Children of the said Peter 
Wyche and Elizabeth his Wife at their respective Ages of 
twenty-one Years, in such Proportions and Manner as the 
said Elizabeth Wyche, whether sole or married, shall 'by 
any Deed or Writing und erher Hand and Seal, either exe* 
cuted by her alone or in Conjunction with the said Petef 
Wyche, in the Presence of two or more Witnesses direct 
or appoint; and for want of such Direction or Appoint- 
ment then upon Trust to transfer the same unto such of 
the said Child or Children at their Age or Ages of twenty- 
one Years and in such Proportions and Manner as the 
said Peter Wyche shall by any Deed or Writing under 
lus Hand and Seal, executed by him in the Presence of 
two or more Witnesses, or by his last Will and Testament 
in Writing, executed and attested as aforesaid, direct or 
appoint; and for want of such Direction or Appointment 
both of the said Elizabeth Wyche and die said Peter 
Wyche, then upon Trust to transfer the whole of the said 
Sum of .£20,000 South Sea Annuities unto such Child or 
Children of the said Peter Wyche and Elizabeth his Wife 
at their respective Age or Ages of twenty-one Years, if 
more than one Share and Share alike; and if there shall 
be but one such Child, then to such one Child only; and 
in case there shall be no such Child or Children, or they 
shall die before any of them shall attain the Age of 
twenty-one Years, then upon Trust to transfer the Said 
Sum of <£20,000 to the Survivor of them the said Peter 
Wyche 2Lnd Elizabeth his Wife; saving nevertheless, in 
case the said P^^er Wyche should bie the Survivor, the 
Power given to Elizabeth to charge to (he Extcfnt of the- 
said X3000. 

Tlie 
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The Settlement contained a Power to sell the Stock 
at the. Request of th^ Husband and Wife in Writing, and 
to re-invest the Money in Lands, to be settled to thesame 
Uses, except that, in case there shall be no Appointment 
made by Elizabeth or Peter Wyche of the said Lands to 
*^ the Children" they may happen to have, the said Lands 
so to be purchased shall not be equally divided amongst 
such Children, but shall be limited to the Use and Behoof 
of the first and every other Son and Sons of the said Pe- 
ter Wyche nnd Elizabeth his Wife successively in Tail 
Male, 8cc« with Remainders to the Daughters, and to 
the right Heirs of the Survivor of Peter Wyche and JS/t- 
zabeth his Wife for even The Settlement also contained 
a Covenant on the Pajt of the Husband, that his Repre^ 
sentatives, in case of his dying before bis Wife, should pay 
her £SQQO as a farther Provision. 
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Peter Wyche died in 1763, leaving Elizabeth^ his Wi* 
dow, and two Children, John and Mary Wyche. Eliza^ 
beth Wyche made four Appointments. The firsts dated 
in 1766, was revoked by the second, dated the 28th of 
Aprils 1769, appointing <£5000, Part of the <f 20,000, 
unto and for the absolute Use and Benefit of John Wyche, 
his Executors, Administrators, and Assigns, to and for his 
immediate Use and Benefit ; which Sum was accordingly 
transferred to him. By the third Appointment, dated the 
9th of June, 1769, Elizabeth Wyche directed and ap- 
pointed, that the Trustees should immediately after her 
Decease transfer the remaining c£l5,000 unto and in Trust 
for her two Children John and Mary in Manner follow- 
ing: c£ll,650j Part thereof, unto JoAit, his Executors, 
8cc. absolutely ; and<£3350, the Residue, to Trustees, in 
Trust to pay to her Daughter Mary the Dividends so long 
as she should liye sole and unmarried ; but in case of her 
Marriage to pay ^^100 to her, and the Remiander to J^hn 

Vol. in. G Wycln 
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13I4» tfyche; with Power to Elizabeth Wyche to revoke sudi 

Howc^HAYB -Appointment and limit new Trusts. The fourth Ap-» 

ig^ pointmenty dated the 1st of March, 1783, reciting die 

C4RTIBR. previous Appointments, that the Fund of <£dS50 wa» 

transferred into the Names of the Trustees, and that John 
Wyfhe was dead^ having by his Will given all his Estate 
U^ Effects to hb Mother, made some Alterations in die 
former Disposition. 

^e. Bin, filed by the next of Km of Mary Wychtf 
who. died in^lBlO intestate, agfunst the Executor of her 
Mother Elizabeth, who died in 1784, stating, that the 
Sums of c£5000 and £ 11,650 had been transferred to 
Johfi Wyche in his life-time for his own Use, and that he 
died in December, 1769^ insisted, that the Appointments 
to the Son, who died in the Life-time of his Mother, were 
void ; and that the Plaintiffs, as representing the Daughter, 
the only Child who survived her Mother, are entitled to 
the two Sums of <£5000 and £ 1 1 ,650 so appointed to him> 
andto the Sum of £5350 standing in the Names of the 
Trustees ; and prayed accordingly. 

Mr. Hart, Mr. Lovat, and Mr. Preston, for the 
Plamtiffs (a). 

The Clause respecting the<£5000 contained in this Set- 
tlement shews, that the Period, at which Children are ta 
be living, to prevent the Mother's Right of Disposition, 
is die Period of her Death. None of the Decisions, 
which followed Emperor v. Rolfe (J), come up to this. 
The Case of Woodcock v. Duke of Dorset (c), is un- 
doubtedly 

(fl) The Arguments Ex (c) 3 Bro. C. C. 56g. The 

Bdaiione. following Extract from the 

(b)iVe$4flOS. Settlement was produced 

by 
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doubtedly very strong; and, if it must be abided by, can 
only gorera CtOes precisely similar. That S^ttl^menC 

however, 
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by Mr. tdroat from the Re- 
g^ter's Book, B. 178^ Folio 
121. 

^ It was witnessed, that for 
^* the Considerations afore- 
<< said, and of £500, Part of 
« the^said £55O0f being the 
" Portion of the said Lady 
" Frances SackoHlej which it 
** was thereby agreed that 
*^ the said John Lord Gowcr 
** should retain to his own 
<' Use, and also of 10 Shil« 
** lings paid, &c. the said 
** John Lord Gower did bar- 
" gain, sell, and demise unto 
" John Duke of Bedford and 
" Granville Levisoii Gotoer 
^ the Manor of Greendon, in 
"the Coiihty of Stafford^ 
with the several Messuages, 
Farms, &c. and Appurte- 
'< nances thereto belonging, 
" of the yearly Value of 
" £700, to hold to the said 
" John Duke of Bedford sjxd 
" G. L. G. their Executors, 
" Administrators and As- 
" signs, for 5000 Years, at 
'* the Rent of a Peppercorn, 
*' upon Trust that the said 
** Duke and G. L. G. should, 
** out of the Rents and Pro- 



tf 



i€ 



" fits of the said Premises^ or 
'^ by Sale or Mortgage there- 
** of, or a competent Part 
*' thereof, for all or any Part 
*' of the said Term raise and 
" pay the yearly Sum of 
** j£200 to the said John Lord 
** Sackville and the said Lady 
" Frances his Wife, during 
** their natural Lives, and the 
** Life of the longest Liver of 
** them, by two equal half* 
** yearly Payments ; and up- 
" on farther .Trust, that, if 
** the said John Lord Sack» 
'* ville and Lady Frances his 
«* Wife should leave at the 
" Decease of the Survivor of 
*' them any Child orChildrea 
*' of their two Bodies lawfully 
'* begotten, or to be begotten, 
*< then to raise and levy the 
" yearly Sum of ^200 by 
'* two eqilal half-yearly Pay- 
'< ments as aforesaid, and ap- 
*< ply the same for the Main- 
** tenance of such Child or 
" Children in such Manner 
" as the said Trustees should 
« think fit, until such Child 
'< or Children should attain 
" the Age of twenty-one' 
** Years ; then by the Ways 
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however, whicfa is not correctly stated in the Report, differir 
niaterially from this. The Event there was literally an-' 
swered by their leaving one Child living ; and the Condi- 
tion therefore was performed. Hope v. Lord Clifden (a), 
proceeding on Woodcock y. Duke of Dorset, h^d Words 
for vesting, which are not to be found here ; and there were 
Children living at the Death of the Parent ; which was 
all, that was required by that Settlement also. The De- 
scription '' the Child and Children/' applies to all the' 
Children ; and the Language of the Lord Chancellor in 
that Judgment implies strongly, that the Case of Wood^ 
cock V. Th^ Duke of Dorset ought not to be carried far- 
ther. The last Cases, Schenck v. Leghijb), Powis y. 
Burdett (c). King v. Hake (rf), and Bayard v. Smith (e), 
as having Words for vesting, are all distinguished from 
this ; which cannot be reached without a considerable Ex-- 
tension of the Principle. 

Sir Samuel Komillyy Mr. LeaeH, Mr. Bell, and Mr*- 
Netdand, for the Defendant. 



This certainly differs from all the Cases : but the Priu^ 
ciple, established by all the Authorities, is, that the Inten- 



^* and Means aforesaid to levy 
*< and raise the Sum of c£5000, 
'< and pay the same unto . 
** the Children^ if more than 
^< one, of the Bodies of 
^' the said tlohn Lord Sack" 
•* viUe and Lady Frances his 
** Wife, lawfully begotten or 
'* to be begotten, in equal 
« Shares and Proportions, 
*^ i^on their attaining their 
*rrei|ipective Ages of twenty- 
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" one Years, and if there 
'* should be but one such 
** Child, then upon Trust to 
pay the whole Sum of, 
^5000 to such only Child 
** at his or her Age of twen**. 
** ty-one Years.'* 

(a) 6 Ves, 4Qg. 

(b) 9 Ves. ZOO. 

(c) 9 Ves. 428. 
id) 9 Fe*. 4a8. 
(e) 14 Ves. 470r 

tion 
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tioo of the Parties is the Object to be regarded by th6 
Court; M^ho struggle to give Children a vested Interest in 
their Portions at the Time they require them, generally 
the Age of twenty-one, or the Marriage of Daughters. 
The Words of this Settlement have some Difficulty, hut 
Bot more than has frequently occurred in other Cases, and 
been overcome in many. The Defendant's Construction, 
a vested Interest at twenty-one, with a Pow^r to the 
Parents to ascertain the Proportions, is necessary to give 
Effect to the whole Deed ; which is most unskilfully drawn. 
The Word *' such" is used inaccurately, and without 
meaning, in the first Proviso as to the <£3000; and the, In- 
strument is throughout so inaccurate that very little De- 
pendence can be had upon any Eitpressioii, as indicating 
the liitetition.. In Schenck v. Itegh two Cases in the 
House of Lords are noticed by the Court : Jefferies v. 
Reynous (a), and Randal v. Metcalfe (6), in which Lord 
Bathurst's Decree was reversed. In Powis v. Burdett 
the Objection upon the difficult Word '* leave" was over- 
come ; and certainly the Words of this Settlement are not 
more intractable than those, which the Court has success 
fully struggled with in former Cases. 
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The Master of the Rolls. 

The Sort of Question, that arises in this Case, has s« 
frequently occurred of late, that there is no great Difficulty 
in collecting the Law upon it. If the Settlement clearly 
and unequivocally makes the Right of the Child to a Pro- 
vision depend upon its surviving both or either of the Pa.- 
rents, a Court of Equity has.no Authority to controul that 
Disposition. If the Settlement is incojr^tly or ambigu- 



Julf/ 29. 



i^a) S Tondc. P. C. 398, 407- {^) 3 Tomk. P. C. 318. 

G 3 ously 
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only expressed^ if it contains conflicting and contradictory 
Clauses, so as to leave in a Degree uncertain the Period, 
at which^ or the Contingency, upon which, the Shares are 
to vest, the Court leans strongly towards the Construction, 
which gives a vested Interest to the Child, when that 
Child stands in ne^d of a Provision ; usually as to Sons at 
the Age of twenty-one ; and as to Daughters at that Age 
or Marriage. 



The Case of JFingrave v. Palgrave (a) is a Case of 
the first Description ; and it was impossible for Ingenuity 
to raise a Doubt upon it; as it was only in the Case of the 
Husband's Death leaving a Daughter or Daughters that 
any Thing was given to them; and it was also provided, 
that, if there should be no Daughter living at his Death, 
the Term should cease. There was no Daughter livmg 
at his Death: then how could a Daughter contend, that 
the Term was to tak^ ££fect, and the Portion to be 
raised ? 



The other Cases are of the second Description; where, 
though there were strong Words in some Parts, upon the 
whole it was not certain, that a Child was meant to be 
excluded, who bad attained the Age of twenty-one, but 
died afterwards before its Parents. The strongest of these 
Cases, at least as it appears in the Report, is Woodcock v. 
The Duke of Dorset (A); as the Lord Chancellor there had 
to get the better of all the Expressions in the Instrument ; 
which he did, according to the Report, upon a supposed 
Intention, inconsistent with them. 



(a)l P. Will. 401. 
(ft) 3 Bra. C. C. 569, cor- 
rectly stated from the Re- 



gister's Book in the Note, 
ante, 82. 



The 
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Tlie Case is not so strong, as it was cited from the Re-- 
gister^s Booki the Omission of the Word " such*' in the 
second Part of the Clause leaving an Opening for letting 
in all the Children; and not confining it to those before 
spoken o^ that is^ those- surviving both Parents. Still 
there is considerable Dij£culty in the Case; as it was prettj 
obvious, that the Children in the second Clause were the 
sane Children as were spoken of in the first, viz. Children^ 
for whom Maintenance was provided until the jAge of 
twenty-one. What was to be done, when they attained 
that Age, was a Division of the Fund: yet it was held# 
that the Division was to be among, not those, who survived 
the Pai^eiits, and were maintained utit^ their Age of twenty^ 
ode, but the Children, generally. 

In Hope V. Lord Clifden {a) the Difficulty was not $6 
great. There ^ere in the Settlement several Provisioncl^ 
from v^hich Argument arose contradicting what seemed to 
be impfied from the first Part; and shewing, that it was 
not the settled and deliberate Intention, that Chiidnen td 
b^ entitled must outlive bath Parents. 

The' Case of Poxm v. BurdetUb) did appeal' to me 
strong ; as the Condition of surviving tlie Parent \^as not 
at all fulfilled. No Daughter outlived Lord Denbigh^ 
The Lord Chancellor \\^8 therefore reduced to the Neces- 
sity of getting quit of the Word ^* leave," and of turning it 
inta '' have.;" and thought himself authorized to do so 
from a Provision for Advancement. The Father could 
nof make an Advancement for any Child, if no Child 
could take except a Child surviving* 
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In King v. Hake (c) I took Advantage of what pro- 
bably was a Slip in the Settlement, the Oi^ssion of the 



{a) 6 Fff«.499. 



(6) 9 Ves. 428. 
G4f 



(c) 9 Fes. 438. 

Word 
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Word '* such:" the Expression being '^ if more than one 
''Child;' not " one such Child." I held, that it was nol 
incumbent on the Court to introduce the Word '^ such ;*^ 
and then (Children, generally, were provided for ; and the 
Restriction to those surviving the Parents no longer took 
place.. 

In this Case according to the Plaindff's Construction 
the Children are not only not entitled to any Provision, 
unless surviving both. Parents, but it was not to be in the 
Po^ver of the Parents to make any Provision for them 
except in that Event; and, fi^rther, the Parents, having 
H Power of App ointme nt, were confined' to e^rercise it 
among a Class of Children, which could not be ascer- 
tained until after the Deaths of the Parents, viz. among 
Children, surviving them. They could never make an 
Appointment they could be sure of taking Effect. If 
there had been ten Children, and all attained the Age of 
twenty-one and marri^d^ and Appointments were made to 
fiach^ yet, \f nine of them died in the Lives of the Parents, 
all the Appointments must have failed ; and the surviving 
Child would take contrary to the Intention of the Parents. 
Xt is not probable, that Parents should take this Precaution 
Ugainst themselves, to defeat ^md render invalid tli^ir own 
Appointments. 



There is however a Clause here, which, taken by itself 
and literally, would confine the Provision, independent of 
Appointment and the Power, to Children surviving both 
the Father and the Mother : but the Effect depends en- 
tirely upon the corrept Use of the Word *' such/' as 
there introduced. The first Part of the Condition w^s 
fulfilled ; as there was a Child living, who had attained 
Iwenty-one at the Death of the Survivor of tlie Fathef 
)ind Mother. Then it must turn upon the other Part 

of 
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of the Clause, directing the Trustees to transfer unto or 
amongst such Child or Children of the said Peter JVyche 
and Elizabeth his Wife at their respective Ages of twenty- 
one Years in such Proportions and Manner as the 
Wife alone or in Conjunction with the Husband shall 
appoint 
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As I have said, all depends upon the correct Use of 
the Word " such ;" which restrains it to Children sur- 
viving the Parents, and being then twenty-one, or after- 
wards attaining that Age. Throughout the whole Settle- 
ment this Word '' such" is in various Instances, not only 
so incorrectly, but so absurdly and unmeaningly applied, 
that it is evident the Parties had no precise or definite 
Notion of the Effect of its Introduction in smy given 
Clause. The Clause as to the Wife's Power of appoint- 
ing of 3000 is thus expressed : 

" If the said Elizabeth JVyche die before the said I^eter 
' Wyche without leaving any Child or Children of her 
" Body begotten by him,** 8cc. 

The Cas^e there put is her leaving no Children ; and 
immediately afterwards it proceeds : 

'' Or if leaving any such Child or Children they shall 
** all die before any of them shall attain the Age of twen- 
'* ty-one Years/' 

That is, if any such non-existing Children shall be left, 
and all die before attaining twenty-one. It is clear, there 
the Word *' such'' must be rejected; and the Clause^. to 
make Sense of it, must be read ^' an^" Child. Where 
the Settlement speaks of the Power of Appointment, first^ 
by tbe Wlfer alone^ or in Conjunction with the Husband, 

9nd 
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•nd the Power of the Father oa their Default, the Word 
'' such" 18 80 used as to give quit^ a different Power to 
the Father from diat^ which he and the Wife together 
would have had : an Effect, that could hardly be intended. 
The former Power is to appoint to such Child and Chil<^ 
dren, who should attain the Age of twenty-one : that must 
mean those before spoken of ; and each answering the 
Description must have a Share : but for want of such 
Direction the Fund is to go to such of the said Child or 
Children as Peter Wyche shall appoint; thus giving him 
R Power of appointing to any of the Children in Exclu* 
sion of the others. 



Then^ stating a Case, in whieh the Survivpr of the 
Husband and Wife shaU take the whole, it says, ^^ in case 
^' there shall be no 5iicA Child or Children, or they sbaB 
'' die before any of them shall attain the Age of Vnentj* 
" one Years." 

What does the Word " such" mean there ? Those be- 
fore spoken of are Children, attaining twenty-one : that is^ 
who either were of that Age at the Death of the surviv- 
ing Parent, or who should afterwards attain that Age. 
Here the Provision is, if a Child or Children, who should 
attain twenty-one, should die under that Age; which is 
absolute Nonsense. The Word '' such" must be re- 
jected : or the Clause has no Meaning. Rejecting that 
Word, it is, '^ if there shall be no Child or Children, or 
^ being such, all die under twenty-one, then to," &c. 
That would let in all by Implication ; as of Necessity 
those attaining twenty-one would be entitled ;. for the 
Parents are to be excluded only in. favour of the Children 
intended. 



There are niany other Inaccuracies in tbisDeed. Where 
a Power is given to the Wife to appoint cf 3000, the Case 

put 
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put is not that of no Child surviviiig either Parent, but no 
Child sumving her. That is the clear Meamng of the 
Clause, as it stands. It is said, there are other Words, 
in another Part of the Instrument, shewing, that she was 
not to be excluded from making any Appointment of the 
<£3000, except in the Case of Children surviving either 
Parent. Still that shews the extreme Inaccuracy, with 
which this Settlement was made, and the very indistinct 
Idea the Framer of it had of his Object Then, when 
the Settlement provides for the Case of convertbg the 
Money into Land, it supposes, that Children, generally, 
are the Persons> among whom the Parents may appoint. 
There '^ tl^ Childr^n^" generally, are mentioned as the 
Objects of Appointment without any Condition of Sur- 
vivorship : and in proceeding to state the LimitaUons the 
Condition of Survivorship is entirely dropped. Even the 
Provision of their attaining twenty-one is here dropped; 
probably unintentionally : but this is another Instance of 
Inaccuracy. 
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Is it then possible to 9ay, that froin the whole of this 

_ * 

Instrument a clear, definite, and unambiguous, InteniUon 
is to be collected to e^^clude all Children, except those, 
not only attaining twenty-one, but surviving both Pa- 
rents ? So far from tliat it is left extremely doubtful, whe- 
ther it was intended so to frame the Setdement. Certainly 
Ih^ have not so framed it : but I think they have not 
emi said enough to raise an Inference of such an Inten- 
tion. Then the Court is left at Liberty to construe it 
(for Construction it certainly requires) in the Way, that 
has been held the most rational in the Case of ambiguous 
Family Settlements, that all Children, arriving at the Age 
of twenty-one, are entitled. 

So fiir therefore as the Bill lays any Claim to those 

Sums, which the Mother in her Life-time has appointed 

to die Son. it must be dismissed. 

MOOTHAM 
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A Defendant 
who instituted 
the Suit as the 
FlaintifPs Soli- 
citor, after se- 
Teral Years not 
having put in 
an Answer, or- . 
dered to an- 
swer within a 
Week. 



MOOTHAM V. HALE. 

rilHE Bill was filed in November, 1804, for an Exe- 
-■- cution of the Will of John Mootham ; who died in 
July^ 1804. The Defendant Lewis , the only Executor, 
who proved the Will, and acted, advised the Suit, aud filed 
the Bill, as the Plaintifi^s Solicitor ; continuing to act in 
that Capacity until June, 1814; at which Time he had 
not put in any Answer. All the other Defendants having 
put in their Answers, the Plaintiff appointed a new Soli- 
citor ; and moved, that the Defendant Lewis may be or- 
dered to put ii\ a full and perfect Answer within one 
Week, or stand committed. 

Sir Samuel Romilly, and Mr. Roupell, in support of 
the Motion. 

On the Part of the Defendant Lewis it was objected, 
that the Motion was irregular ; as he was entitled to t)ie 
usual Orders for Time to Answer. 



The Lord Cnii^NCELLOR. 

I had occasion to consider an Application of this Eand 
0ome Years ago : but the Necessity for my interfering in 
that Case was removed by the Parties arranging it fa). 



(a) The Case alluded to was 
probably that ofPavit v. LonS' 
dakf 2 Turn. Chanc. Pract. 
743» (ist. Ed.) Note; which 
does not oppear ^o be entered 



arranging it (a). 
This 

in Reg. Lib. The Motion stood 
over until the following Seal ; 
the Court indulging the De- 
fendant with that Opportu- 
nity to put in his Apsw^r 

without 
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This is a gross and shameful Abuse of the Practice ; 
ivhich the Court cannot permit. Let the Defendant 
therefore put in his Answer within a Week (a). 

tfithout an Order. He avail- • of which no Order was made. 

ed himself of it ; and put in Ex Relatione. 

his Answer 5 In consequence (a) Ex Relatione. 
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ANONYMOUS. 

A PETITION was presented, praying, that an AflB- 
davit, made for the Purpose of discrediting the 
Testimony of the Petitioner, who had made an Affidavit 
under a Petition in Bankruptcy, may be taken off the File 
for Scandal ; or that the scandalous Charges may be ex- 
punged ; viz. that the Petitioner had been dbeharged from 
his Employment by one Attorney for a Fraud, and by ano- 
ther for communicating a Brief to the hostile Solicitor ; 
and that the Petitioner is a Hedge-Solicitor and Affidavit- 
Man. 

Sir Samuel Romilly, in support of the Petition, re- 
ferred to Ex parte Simpson (a), in Bankruptcy and a sub- 
sequent Case, in a Cause. 

Mr. Leach opposed the Petition; insisting, that the 
only Mode, in which the Evidence could be discredited, 
was a counter Affidavit^ analogous to the Course at Law ; 
where the Witness might be cross-examined for the Pur- 
pose of discrediting him ; and that the Affidavit, if perti-* 
nent and true, could not be scandalous. 



1814, 
Augtttt 3. 

Examination 
to Credit limit'' 
ed to the gene- 
ral Question, 
whether the 
Witness is to be 
believed upon 
his Oath. 
An Affidavit in 
Bankruptcy 
with that View, 
going to parti- 
cular Facts, 
andscandfdous. 
taken off the 
File, with 
Costs* 



(a) 15 Vei.476; and see Erskiney. Garthshore,lBVeS0 
il4. 



Sir 
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1814. Sir Samuel RomiUy in Reply said^ the Rule as iipoft 

. '■^^ Examination at Law for this Purpose, weirt no farthef* 

than to permit the general Question, whether the Witness' 
was to be believed upon his Oath ; and this Course would 
let in all Sorts of Scandal. 

The I>rd Chancellor. 

The Rule of the Court of Chancery in a Cause never 
permitted an Examination as to such Charges as these (a) ; 
though you may ask, whether the Witness is to be believed 
upon his Oath ; which is the pourse at Law, not going 
to particular Facts. 

If the Proceedings in this Court are open to the De- 
fect; that has been mentioned^ that does not make it fit to 
introduce all tins Scandah 

This Affidavit must therefore be taken off the File 
with Costs. 

(4t) Ante^ VoLL 153»8nd p. 18;, 188^ Gill v. WaUor^ 
Ord. in Ck (Mr.^eai^ Ed.) 3 Atk. 522. 

Lincoln's • 

1h» Hall. 

1814, 

August 9. 10. 

A joint Com- 
mission of 
Bankruptcy 
not superseded 

on the Ground of a previous separate Comaiission, proceeding in Ire* 
land. The Bankrupt's Books and Papers being in the Master's OfBce 
in If eland in a Suit by the English Assignees against the Irish^ the As- 
signees were ordered to procure them, if necessary, or Copies^ if At 
Commissioners should think Copies sufficient, at the £xpence of the 
Estate ; and the Bankrupt, not having the Power or Means of pro« 
curing them^ not liable to Commitment, if his Examination should 
thereby prove defectivief. 
The Lord Chanj^Uor will not make an Order upon Commissioners 

how to conduct the' £xamination of the Bankrupt. 

the 



!XH-. '2..f2> .10. U»fo. 

CRIDLAND, Ex parte. 

THE Petition stated^ that the Petitioner and his Bro- 
ther Benjamin Cridland in August ^ 1812, entered 
into Partnership as Merchants in England and Ireland ; 
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tb^ Petitioner residii^ ki Dublin, and B^Jamn Qrid^ 
land at Leicester ; the Petitioner wholly conducting 41^ 
Biisiiie^s ia^ Ireland, and Ber\jamm Cridla^d m lEng^ 
larul. 
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1814. 



CridlanD) 
Exporter 



In January, ISIS, a Commission of Bankruptcy under 
the Great Seal of Ireland issued against the Petitioner ; 
whoj, on the iSth of that Month was declared a Bankrupt; 
and on the 4th of May passed his last Examiuationj^ and 
delivered up to the Assignees all his Books of Account 
and Papers. 

On the 28th oi January, 1813, a joint Conunission of 
Bankruptcy issued in this Country against the Petitioner 
f^nd Benjamin Cridland ;/who were declared Bankrupts. 
Xbe Commis3ioners under that Commission repeatedly ad- 
i^jurned the Examioatiott of the Petitioner, who was un- 
able to produce his Books and Papers^ which he h^ dei* 
Evered up to the Assignees under the Commission in Ire^ 
land; where they were deposited in the Office of one of 
the Masters in Chancery, in a Suit, instituted by the As** 
sigdees in England against the Assignees in Ireland; to 
which the Petitioner was made a Party. 

The Petition farther stating^ that Copies of the Books^ 
8Cc. could not be taken without the Order of the Lord 
Chancellor of Ireland, that the Expence of applying tp 
the Court, and making Copies, was estimated at i^l30, 
that the Petitioner's Offer to his Assignees, if they would 
pay the Charges, to do all he could to obtain Copies, was 
refused, and that he had no Property, prayed, that the 
joint Commission may be superseded, at the Expence of 
the petitioning Creditor; or that the Proceedings under 
that Commission may be stayed as to the Petitioner ; or 
that the Commissioners may receive a Certificate from the 

Commissioners 
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1814. Commissioners under the separate Commission^ that th^ 

CridlanDi Petitioner had duly passed his last Examination; or may 

Expartt. receive a Balance Sheet and Statement^ See. or that the 

Assignees under the joint Commission may pay the Ex- 

pences of the Petitioner's Journey to obtain Copies, 

and of procuring them, &c. 

Sir Samuel Romilly, and Mr. MontagMC, in support of 
the Petition. 

Upon the Question, raised by this Petition, the Law 
was fully settled before the late Case, in the Bankruptcy 
of Stein and Co. (a) ; which decided^ that, a Commission 
of Bankruptcy having issued in England against a Per* 
son, who was a Member of a Partnership in Scotland, a 
joint Sequestration could not be maintained against the 
other Partners in ScotlatuL That Decision leaves no 
Doubt upon the Question as between Commissions of 
Bankruptcy in England and Ireland: the Proceeding in 
each Country being precisely the isame : but several Di- 
stinctions exist between that and bl" Scotch Sequestration. 
The Case, that occurred lately upon a similar Proceeding 
in Russia, was under different Circumstances. That 
Country was then at War with this. The English Credi- 
tor therefore had no Means of obtaining the Remedy 
there. That Case also was previous to the Decision in 
the House of Lords. In the Course of the last Term 
the Court of Exchequer determined this Point as between 
a joint Commbsion after a separate Commission in Eng- 
land; granting a' new Trial against the Opinion of the 
Lord Chief Bttron (4). 

(a) Ex parte The Royal (b) Sir Alexander Thomp- 
Bank of Scotland^ l Rose son. 
Bank. Ca. 462. 

ITie 
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The Question involves these Considerations; whether 18l4. 

this Bankrupt, if he should not make a full Disclosure, rt« , . .. 
will be a Felon ; and whether the Commissioners' can ^^ .^ 
commit him ; as they are about to do. Can he have his 
Books both in England and Ireland at the same Time ? 
They are deposited in the Master's Office in Ireland in a 
Suit, instituted by the English Assignees ; who may there<*> 
fore have Access to them. 

Mr. Hart, Mr. Leach, and Mr. Iteald, for the Assignees 
under the English Commission. 

The Lord Chancellor. 
The Ground, on which this Petition prays, that the 
joint Commission in England may be superseded, that 
there is a Commission against one of the Partners previa 
ously issued in Ireland, brings forward a Question cer- 
tainly of great Importance, and most distressing in every rJ^jmmissJon of 
View of it. We know, there have been many Commissions Bankruptcy 
actually supported, whether without Question I do not say, pending analo« 
while Proceedings in other Countries, analogous, perhaps gous Proceed- 
not in all Respects similar, to a Commission of Bank- i^gs ^"^ a^o'"® j^ 

V 1 • 1 • -1 , Country t as 

ruptcy, have been gomg on, having previously commenced, , r R 

against the same Person ; as the Cessio Bonorum (1) in „Qrum in Hoi- 

Holland^ and a Proceeding something similar in Russia . land, a similar 

and it is unquestionable, that until lately there has been a Proceeding in 

general Persuasion, that a Commission of Bankruptcy here, -^^^^^9 and, 

and a Sequestration in Scotland, which is anulpgous, but ^ * ^^^7 9 a 
.1 1 Ti • -11. ji I Sequestration 

not altogether like, to It, might proceed together. * ^ // // 

It is also familiar, that Lord ffardwicke, a very great p , . 

Common Lawyer, as well as a great Judge in Equity, Commissions of 
Bankruptcy supported together. As to the Ground of the modern 
Practice to supersede one, or making some Regulation for supporting 
either^ according to Justice, Qucere. 

(1) Dig. 44. t. 3. Cod.f, t.yi.Ex parte Burton, I Jtk. 255. 
Vol. IIL H supportijd 
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1814. supported two Engliih CommissiotiB together. A Prac- 

^ ^^"^«, ^6 ^^B lately prevaSed of superseding one, or making 

Ex varie auch* Regulations as to the Proceedings in one as would 

tend to the convenient Administration of Justice ; taking 

care^ if the latter was preferred, to exclude the Means of 

trying the Effect of the former upon the latter, in case a 

Competition should arise. It is however extremely difficult 

Commission of to say, on what that Practice rests. It is said justly, that 

Bankruptcy a the Demand^f a Commission is of Right: therefore, if 

Demand of one Partner has committed an Act of Bankruptcy^ and 

Right. there is a Debt, that will support a Commission, the Great 

Effect of a se* Seal cannot refuse it, and if a separate Commission is 

parate Commls- granted, and the Conveyances are made under it by the 

sion of Bank- Commissioners, all the Interest of that Person in, not 

ruptcy, passing only the separate, but the jomt Estate, is by Law vest^ in 

alllnterestin his Assignees. 

joint Estate to . *^ . 

the Assignees i rj^j^^^ ^^,^^ Difficulties occur : 1 st, If that separate Cre- 
ditor bad the Right of taking out, and prosecuting, a 
Commission, how does it happen, that the -Great Seal 

. . ^ ,. says, he shall have it to a certain Extent s stopping by 

jomt Creditors. ^ , , t-^- ., .. , , t>- i / 

Urder at the Distribution under that Right. 

2dlyi If the Property has by the Assignment passed to 
the Assigneesi how. is it got out of them again^ while the 
Commission, not being actually superseded, still exists i 
That Question has led to the new Practice : a strong Act 
of Power) I admit. It is certain, that in the Face of all 
these Difficulties Commissions both joint and separate 
have proceeded together during a very long Period, while 
the Administration of Justice in Bankruptcy was commit<» 
ted to Persons, whose Superiors in Knowledge will never 
appear in this Place ; and the older Reports do not fur** 
nish an Instance of the Question arising : yet we are ^et 

by 



but the Distri- 
bution confined 
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bj the other Doctrine^ that a second separate Commission I8i4. 

against an uncertificated Bankrupt is an absolute Nullity ; CaiDLANd 
fmd how can a joint Commission stand under such Cir"* ^g parity 
cumtances ; having no Property to operate upon ; all the gecond Corn- 
Share of one Partner being gone to the Asttgnees undeir miggion against 
the separate Commission (a). an uncertificat* 

ed Bankrupt 
These Difficulties always pressed my Mind extremely ; strictly a Nul* 
and the Conclusion 1 have formed is^ that though I could lity ; though 
not say, on what Principle both Commissions could sub- gupported rtk 
sist together (i), yet I was bound in many Instances not to Practice, 
supersede a second Commission on account of a former 
Commission subsisting ; which however would not deter- 
mine the Effect of the second^ if the Question arose at 
Law, notwithstanding all the Difficulties, with whicl^ I 
have fenced it ; or if they should be broken through. It 
is sufficient, that the Court has not in all Cases taken the 
Means of stopping the second Commission. 

The Question as to the Cessio Bonorum in Holland 
or a similar Proceeding iA Russia, is open to the Observa- 
tion that, though we may know, what that Law is in rea- 
soning upon it, if the Object is to affect the Proceeding 
in England, the Foreign Law must be proved as a Fact (•!) ; A Foreign 
otherwise the Assertion, that the Proceedings are in all Law must be 
Respects the same, and therefore cannot stand together, is proved as a 
not maintained. Fact. 

Two Cases have occurred in Scotland: one in the 
Bankruptcy of Stein and Co. (c), decided by the Court 
of Session, and considered in a late Case by the House of 

{n) Ex parte Martin, J 5 cel/or^s Observations, ante^ 
Ves.lU. Vol. L 64. 

(6) See the Lord Chan- (c) 1 Rose, 462, 



(I) I P. Will 431. Com. 174. 

H 9 Lords 
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)8]:4. Lords (a); whose Opinion was^ and justly, that \^here the 

p ^"^^ . English Commission precedes the Sequestration, all the 

Ex a te 5co/cA personal Estate would pass under that Commission: 

E^ct of a therefore they could not under the Sequestration administer 

Commission of ^'^ Scotch personal Property ; and probably the converse 

JBankruptcy to would hold : but I choose to state that in this qualified 

pass personal Way: the former Proposition being clear. 

Property in 

Scotland • not The Judges in S^co^/ff;?^ seem ta have got over die Dif* 

liable therefore ficulty in a Way we could not adopt; founding their Opi- 

to a subse- nion in some Measure on this ; that the Court of Session 

quent Seques- could have no Subject to operate upon; as the real Estate 

tration there, in Scotland would also fall to be administered under the 

As to the con- prior English Commission; conceiving, that the Lord 

verse of that. Chancellor here could compel the Bankrupt to convey by 

and the Effect proper Scotch Conveyances bis Scotch Land : but it has 

upon rea lis- ly^Q^^ jQug settled,^ that the Lord Chancellor cannot com- 

tate m Scot- ^^j ^ Bankrupt to give a better Title to a Purchaser of his 

^ * J/ , * real Estate than the Assignees under the Commission could 
The Bankrupt ** 

. , J give ; and therefore he could not be compelled to convey 

^11 J * his Scotch Estate. The actual Difficulty however did not 
compeiiecl to ^ ^ ^ "^ 

convey. ^^^^^ ^" ^^^ Case ; as without trying that Question the 

Bankrupt had conveyed: so that the Sequestration in 
Scotland upon general Principles had no personal Estate, 
and under the Circumstances of the Case bad no real 
Estate, on which it could operate. 

In the Case before the House of Lords it was decided, 

1st, That upon general Principles the Commission passed 

The Scotch all the personal Estate : 2dly, That the Scotch Acts as ta 

ActsofSeques- Sequestration, many of which passed since the Union^ 

tration, many ^ere found upon Examination not only not to oppose, but 
of which passed 

since theUnion, (a) Selkrig v. Davies, 2 Lords. 2 Rose Bank. Cas. 

support the ge- Dow^b Cas. in the House of 97. 

neral Principle, 

passing all the Property of a Bankrupt to his Assigneeflf. 

by 
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by their whole Language to support the general Principle. 
It was held accordingly^ that the English Commission 
against Garnet made it impossible to distribute his lu^ 
terests of any Kind under the Scotch Sequestration. 



]€14. 



Cbidland. 

Ex parte. 



It is clear^ that these Decisions will go far to affect 
what has been supposed to be the Law of England as to 
co-existing Commissions in England, a Commission in 
England and a Sequestration in Scotland, and Commisr 
sions in England and Ireland. In all these Cases Dif- 
ficulties arise, which it is impossible to solve withoiUt the 
Aid of the Legislature^ In the Case of two Commis^ 
sions in England that the Lord Chancellor may for Con- 
venience supersede either is settled by Practice : but he 
has no Concern with a Commission in Ireland; and the 
Lord Chancellor of Ireland would refuse an Application 
to quash this separate Commission on account of the joint 
Commission in this Country, unless he has the Means of 
administering the Affairs of the Bankrupt by a Com mis* 
flion under the Authority of his own Great Seal. He 
might supersede the first Commission, if he had a joint 
Commis«ion under the Seal of Ireland, which would 
enable him to do Justice : but if the Irish Commission is 
the Right of the Subject, and duly issued, how could 
he supersede it on the Ground, that there is in some other 
Country a Jurisdiction, founded on a subsequent Proceed- 
ing, which he has no Means of enforcing against the 
Person of the Bankrupt, or any Part of his Property, tha]t 
may happen to be in that Part of the Kingdoip ? 






yyi 



'V 



It seems to me therefore, that now, the Union of the 
4hree Parts of the Kingdom having taken place, though 
their separate Laws still exist, there is no satisfactory 
Mode of solving these Difficulties without some legislative 
Jlegulation upon the Subject. That the Question on 

H 3 such 
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1614. such a Case as this claims great Attention is evident ' ICT 

Cridland ™u^^ b^ presented daily^ not only in this Jurisdiciion, but 
Ex partem ^^ ^^ Commissioners^ in Forms^ which it is not comfoit* 
able to contemplate. If a Question of Commitment 
arises, the Authority, under which it is exercised, must be 
very well considered. This Case miist be considered 
with reference tp that Question; and other DUEcidties 
might be suggested, of such a Nature, that I would rather 
allqde to than sl^te them particularly. 

With regard to the present State of this Subject in the 
CoupC of Exchequer y though it has gone to a new Trials il 
tM^y come back in a Shape, that may produce this vei?f 
Question ; and it is no inconsiderable Drawback npon the 
' Opinion I have entertainted against the Validity of the 
second of two English Commissions, that the Lord Chirf 
Baron {a), looking to Lord Hardwicke's Opinion, and 
unable to account for hisT Practice, thought, that both Com* 
missions might stand. While the Subject is in that De- 
gree of Doubt, it is too much for me to supersede lim 
Commission. The Bankrupt may try it; and due At* 
tention will be given to the Difficulties belonging to it 
under all the Circumstances ; especially where those Dif<^ 
ficulties seem most to press. 

As to the other Object of the Petition, the Result of all 
the Circumstances, including the Bankrupt's Conduct, 
whether correct, or not, his culpable Conduct, if you 
please, is, that the Irish Commission is the first ; and the 
Booksi Papers, &c. which the Irish Commissioners and 
Assignees have at least as good a Kight to inspect as the 
English Commissioners and Assignees, are in Ireland^ in 
the Master's Office, in a Suit, instituted by the Engiuk 
Assignees againflt the Irish Assignees*. The Booka are 

(a) Sir Alexander Thofi^SQn* 

therefore 
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therefore it) the Custody of the Court, if not for the ex* 1814. 

elusive Benefit of the English Assignees, for the Benefit Qjh^^^^j^ 

both of them and the Irish Assignees. If they were £^ parte. 
placed there by the Assignees under either Commission, 
that is not the Fault of the Bankrupt : but there they are ; 
and they cannot he removed by him ; nor can Copies be 

6btained without Payment. In many Cases a Cieditor Absolute Dis. 

may say to him, " If you will not get your Papers, paying ^^ ^^" ^ ^^" 

" the Ex pence, I will not. sign your Certificate;** and I • t> i 

have nothing to do with that: but if he was committed f _, . 

/• . i,,x^ n^' A ' 1 ruptsCerti- 

lor not answenng, and the Defect of his Answer consisted 

in the Circumstance, that he had not brought here Books, ^ , 

' . . ° . . Bankrupt ean- 

which he could not bring, or obtamed Copies, which he _ . be e ' d 
could not pay for, I could not hold his Answers unsatis- ^^ procure at 
fiictory fbr that Reason. Supposing him to have affluent the Expence 
Connections, it is not a just Principler to require him to of his Friends 
elicit by the Pressure of his Difficulties the Means of Means of com- 
beariqg this, Expence for the Benefit of his Creditors, pleating, his 
They must deal with him as a Man, who possesses nothing. Examination, 
If he had in his Pocket the oflSO, requked for these not within hif 
Copies, and applied it in procuring them, that Disburse*- ^^" Power, 
tnent would be at their Expence ; as it is their Money i 
and can it be right, refusing him liberty to apply that 
Money for the Purpose of procuring a satisfactory Answer, 
to compel him to find the Means of defraying that Ex- 
pence throu^ the Humanity and Benevolence of others ; 
which may be applied to in vain ; and to which they have 
no Hight to direct him to resort ? 

Supposing him therefore justly blameable for the Fact, 
that the Books are in this Situation, the Question still is 
not in whiit Degree he is to be blamed, or dealt with, on 
that Account; but whether he is bound to produce Books, 
^kh fae cannot produce, or Copies, which he cannot 
procttre* In what Shape I can make the Order is a diffi- 

H4 cult 
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1814. cult Consideration : but my Opinion is, that, if the Allega- 

Gridland ^^^" ^^ ^'^^^y ^^^^ ^^^ Commissioners will nev^r be satisfied> 
X^x parte. unless at his own Expence he procures Copies of these 

Books and Papers, they are requiring a Satisfaction^ 
which it is not in his Power to give ; and the Law does not 
mean, that any Man shall be called upon to do what is 
not in his Power. If therefore they insist on having these 
Copies, he must be furnished with the Means of obtain^ 
ing them. 

It is the Duty of the Commissioners to finish the Exa- 
mination, if nothing more is proposed than that they shall 
require what they ought not to require. I have a Difii- 
pulty iu making an Order on them as to dealing with the 
Bankrupt : but I will state my Opinion thus ; that they 
have no Right to require him to produce these JSqoks, or 
Copies of them ; and that they are not justified in delaying 
to finish the Examination, if there is no other Objection 
than that the Bankrupt has not done that, which they have 
no Right to require : but, after expressing that Opinion, 
I feel great Difficulty in making an antecedent Order on 
Commissioners how they are to conduct the Examination. 
It is obvious, tha^ these Qooks or Copies of them may be 
necessary. 



Sir Samuel Romillt/ pressing for an Order, that they 
should get the Books or Copies at their own Expence, ^n 
Order was pronounced, declaring, that under the Circum- 
stances, if the Assignees require a Production of the 
Books of the Bankrupt, or Copies of them, for the Pur- 
pose of having the Examination satisfactorily taken, the 
Expence of such Production or taking such Copies must 
be paid out of the Estate ; and the Bankrupt cannot be 
required to procure the Production of such Books of 

Copies 
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Copies at his own Expence ; and with this Declaration^ 
the Petition to stand over until after the Examination: 
but nothing in this Order imports^ that the Books ought to 
be produced^ if the Commissfoners think the Production 
of Copies sufficient {a). 



1814. 



Cridland^ 
Ex parte. 



(a) Ex parte Storks^ the next Case. 



STORKS, JBTparfe(l). 

IN May 1808, a Commission of Bankruptcy issued 
against John Evans, o( Leicester, Clothier; who, being 
declared a Bankrupt^ and not having obtained a Certifi^ 
cate,, carried on afterwards the Trade of a Haberdasher, 
at London; and in February, 1814, another Commission 
issued against him. 

The Petition, presented by the Assignees under the 
second Commission, stating, that the Assignee under the 
first Commission dealt with the Bankrupt in his subse- 
quent Trade, and that the Assignees and Creditors in 
that Trade had no Notice that Evans was an uncertifi- 
cated Bankrupt, claimed on Behalf of those Creditors 
Priority as to some Leasehold Property, acquired in the 
second Trade, or that the first Commission may be super- 
seded. 

Mr. CuUen, and Mr. Montague, in support of the 
Petition. 



1814, 

Lincoln's 

Inn Hall. 

Auguit 10. 

Equitable 
Relief under 
a second Com- 
mission against 
an uncertifi- 
cated Bank- 
rupt^ with Sug- 
gestion of Pro- 
perty acquired 
in the subse- 
quent Trade, 
and want of 
Notice by the 
subsequent 
Creditors, re- 
fused on Peti- 
tion^ with Li- 
berty to file a 
BUI. 



1) 2 Rw's Bpt. Ca. 179. 



The 
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1814. The Case of Troughton v. Gitley (a) is confirmed by 

gj*^ Ex parte Brown (6), Ex parte Bold (c)y Everett v. 

Ex parte, Back/iouse (d), Ex parte Martin (e), Ex parte Lees (f). 

On the other Hand, besides Martin v. O^Hara (g), and 
a late Decision of the Court of Exchequer^ there is nothing 
against the Validity of the second Commission^ except 
Dicta, that a Commission is an Execution; expressing 
Doubt upon Troughton v. Gitley (A); importing, not that 
such an Equity can subsist in no Case^ but that it may 
prevail under special Circumstances^ depending upon the 
Fact, whether the Purchase was made with the Property 
of Strangers or of the Bankrupt. In this Instance it was 
with the Property of a third Person. How can Assignees, 
or any other Person^ standing by, and suffeidng Creditors 
thus to be misled, claim" Priority, and impose that Loss, 
to which they have been thus instrumental, upon anoth^ 
Class of Creditors, who see him dealing with Property 
as his own. In that Respect the Statute of James (i) is 
applicable. 

Mr. Leach opposed the Petition. 

The Lord Chancellor. 

There is no Case, in which this Equity has been admi- 
nistered on Petition. I have no Objection to the filing a 
Bill. Whatever may be said or thought of the Case of 
Troughton v, Gitley (k), there is a great Mass of negative 

(a) Amb. 630. (g) Coinp, 823. 

(J) 2 Ves. jun. 67. Qi) See Ex parte Broum, 

(c) 1 Cookers Bank. Law, antej Vol. I. 6o. Ex parte 
10. 350. Cridland, the preceding Case« 

(d) 10 Ves. 94. (i) Stat. 21 Jam. l. c. jg. 

(e) 15 Ves. 114. s. 11. 

(/) 16 Ves. 472. (k) Amb. 630. 

Authority 
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Authority against it in the repeated Offers to the Bar 
to turn these Petitions into Bills, if it was thought pro- 
per to dispute, whether the second Commission had any 
Effect. 

As to the Equity between the Creditors, there are great 
Difficulties. First, if Creditors are to be bound by the 
Negligence of the Assignees, suppose them ignorant of 
the second Trading, but that all, or some, of the Creditors 
are conusant of it : there is an Equity against some, and 
not against others. Then the second Commission is an Ai^- 
thority to distribute for all the Creditors, having Demands 
subsequent to the first Commission ; and many of them 
may have had no Concern with the subsequent Trade he 
carried on. 



1814* 



Stohks, 



There is, however, so much to be broken through upon 
Points, that have been long considered settled, that it is 
impossible to do this upon Petition. I repeat the Offer, 
that has been frequently made from this Place, that you 
may file a Bill, if you please : a Course the more proper on 
account of a Case now depending before the Master of the 
Rolls. 

That Expression " Quasi Execution," means no more ^^ ^^^ 
than this, that a Commission of Bankruptcy is a Process ^ ^ p. . . „ 
for all Creditors, legal and equitable (a). i^ applied to a 

Commission of 

V ^ ^» 1 T ^^ Bankruptcy, 

«) Ante, Vol. 1. 41. 66. n. l . ^^^ j^ j^*"^ ^. 

cess for all 
Creditorty legal and equitably. • 
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4ugust 12. CARR, Ex parte. 

Effect of wil- rjlHE Petition stated, that Henry Helbefi^t Israil 
fill Misrepre- -I carried on Trade as a Silk Manufacturer; which 
sentation as to Trade he began, before he attained the Age of twenty- 
Credit; giving one Years; and the Petitioner declining to give him Credit 
a Remedy by during his Minority without the Security of his Father, 

way of Da- John Israil, the following Undertakings in Writing were 

mases on the 

^^ given ; 

Ground of 

Fraud * but 

, . / - " My Son Hefiru Israil being a Minor and not of 

administered ,^ * t- T 

. , p Age, I agree to be accountable for his Transactions 

tion • in Bank- " ^°^ ^^ ^^ ^^ ^^^ *^S^ ®^ twenty-one Years, which will 
ruDtcv there- *' ^^ ^" ^^^ *^^* ^^ August y 1811 : the same Time I give 
fore where the " "^^ £oOQ. John Israil, 12th February, 1811." 

Evidence of the 

Party is receiv- ^^ I acknowledge to be accountable for my Son Henry 
ed, it must be '' Israil^ for what Business h^ might do until he arrives 
in all Particu- " at the Age of twenty- one Years, which will be on the 
lars consistent, "5th oi August^ 1811. Signed \^^ February, 1811, 
clear, and un- " John IsrailJ' 

ambiguous* 

In consequence of this Undertaking, Goods wel'e fur- 
nished in the Name and on the Account of John Israil^ 
who for Payment accepted Bills; and shortly before the 
5 th of August, 181 1, gave Notice to the Petitioners and 
other Creditors of his Son, that they must not for the 
future consider him, the said John Israil, responsible for 
any farther Debts contracted in the Course of such Deal- 
ings ; but that his Son H, H* Israil would thenceforth 
deal on his own Account; that he did not owe any Thing; 
that his many bad Debts would be a Loss to the Family; 

and that he should give him £500 to begin with. 

' Th€ 
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The Petition then stated, that in consequence of this 1814. 

Representation, the Petitioners supplied Goods to H. r*"^*^ 
Hdbert Israil; and there is now due from him to the Ex varte* 
Petitioners. Carr and Dodgson, c£721 :8s:6d.; and to 
the Petitioner Prater, <£l35 : Ss. On the 2d of Novem- 
ber^ 1812, a Commission of Bankruptcy issued against 
Henry Helbert Israil, upon the Petition of his Father ; 
who proved under the Commission a Debt of «£3299 : 
45 : 10c?. on Account of his Son's Dealings during his Mi- 
nority. On the 15th of ilf ay, 1812, a Commission issued 
against «7oA/i/5rai7v whose Assignees proTed two other 
Sums of £%oO, and <£lO0, under Henry Helbert IsraiFa 
Commission, making with the former Sum £6749 : 4s : 1 Or/, 
arising also from his Dealings during his Minority. 

A Dividend of Is : 4d. being declared under the Com- 
mission against Henry Helbert Israil, the Petition was 
presented ; praying, that the Debt of j^S749 : 4s : lOd. 
proved by John Israil and his Assignees, may be ex- 
punged ; or that the Dividend, ordered upon that Debt, 
may be stayed ; and that the Whole, or such Part thereof, 
may be paid to the Petitioners as will make their Dividend 
upon the. Debts, by them proved, of the same Amount 
as they would have been, if such Debt had not been proved 
by John Israil ; and an Inquiry, whether the Whole or 
what Part of the Dividend on theDebt of of 3749 : 4s : lOrf. 
should be set apart for such Purpose. 

The Affidavits against the Petition stated, that John 
Israil had, in conformity with his Undertaking, paid 
the Petitioners for all the Goods sold to his Son dur- - 
ing his Minority, except .£250; and that the Debt of 
^3749 :4s: iOrf. had arisen since the 14th of February, 
1811, after deducting the £500, agreed to be given by 
John Israil to his Son ; denying, that John Israil had 
given any Notice to the Petitioners on his Son's coming of 

Age, 
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Iftl4. •^^i ^^^ fa^ would be no longer responsible, or that any 

Conversation had passed to the Effect stated as to bad 



v^^ Debts, &c. 

IVfr. Hart, and Mr. Montague, in support of the 
Petition. 

Sr Samuel Romilly, and Mr. Cullen, against it* 

The Lord Crancbllok4 ' 

The Statute of Frauds (a), requiring a written Engage- 
ment for the Debt of another^ has been considerably cut 
down ever since the Case of Pasley v. Freeman (6), at 
Law ; where this was determined ; that, if you throw into 
the Declaration an Allegation, that the Engagement was 
fraudulent^ and in the Form of a Representation, that the 
Party is of sufficient Substance to pay the Debt, the 
Recovery is not of the Debt, as Debt, upon the Contract, 
as Contract ; but a Recovery of Damages to compensate 
what they call a Fraud. It was long, before I was recon«* 
died to that: but with those Doubts I know it has beea. 
settled as Law by subsequent Decisious. I do not there- 
fore mean to deny this Proposition, as settled Law^ 
that, if a Man asks, whether he may trust A. and the 
Answer is, that he may, the Person giving that Answer, 
knowing at the Time that he cannot be trusted, must pay 
in Damages for the Consequence of that Misrepresenta-* 
Engagement tion : but, if the Answer is, that he has so good an Opi^ 
to pay theDebt nion of il.'s Circumstances, that he will pay the Debt, if 
of another, re- ii. does not, there can be no Recover)', 
quiring Writ- 
ing under the 

Statute of ^^^ ^^** ^^ ^^' ^' ^' ^' nations, 6 Ves. 386, in Et(tn% 

p , (*) 3 Term Rep. 51. See v. BicknelL 

the Lord Chancellor's Obser* 

Thb 
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This has some Aathority in a Class of old Cases, re* 1814. 

ferred to in Neville v. Wilkinson (a), and a Case at Law, r"^^ 
Montefiori v. Montefiori (6). If a Person was induced p ' 
to advance his Money by the Representation of another^ Misreoresen- 
that he had no Demand upon a particular Individual, that tation of a 
Consideration being clearly made out^ and the Person^ so p^Qt mislead-* 
advancing, misled by that^ being a MisrepresentatioD, a log others to 
Court of Equity had long held, that the Mouth of the deal for Value 
Person, who made that Misrepresentation, was shut ; that upon the Faith 
he should never utter a Contradiction to what he had so of it^ bindiag 
asserted, thereby misleading others (1). Accordingly in iVif- on thd Person 
ville V. Wilkinson Mr. Wilkinson was held bound by his 'oakiog it. 
Representation : the Marriage being had upon that Re« 
presentation, clearly proved to have been made^ it was 
held, that he never could in respect of his Demand, a 
very large one, disturb Ify bringing any Action that State 
of Things, upon which the Father of the Lady had 
dealt* 

But Courts, both of Equity and Law, have proceeded 
in this with great Caution : 1 st. They will not permit any 
Man to prove his own Case. If, for Instance, this Man 
had not been Bankrupt, and a fraudulent Representation 
had been made, that he might be trusted, because he was 
free of the World, a Court of Law could not, if it wiis 
denied, hear either Prater, or the others, to prove it ; 
and certainly m administering this very delicate Equity the 
Danger of permitting a Man to make out his owki Case 
is very considerable. In this Jurisdiction of Bankruptcy 
the' Party is heard : but that Course must be taken with 
all the Caution, required in receiving the Evidence of a 
Party. The Evidence should be, not merely generally, 
but in all Particulars, consistent, clear of Contradiction, 

. (a) I Bra. C. C. 543. (b) 1 Black. 3Q3. 

(1) l6 Ves, 125* Scott V, Scott, I Cox, 36G. 

of 
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1814. of all Obscurity; and it must be under such Circttnf' 

Carr stances^ that the Representation weighs down to the Earth 

Ex parte. ^^ ^^ Evidence of the Party, whose Property is to be 
taken from him by that Representation. 

This Case does not come with that Clearness^ Consist 
tency, and Freedom from Ambiguity, necessary to estab- 
lish an Instance of that Nature/ and that alone, in which 
^ a Court of Justice is authorized to cut down the Debt of 
a third Person. It is true, as has been suggested, in these 
Cases of Misrepresentation, founded in Fraud, Persons 
freqi;ent]y do not understand the Words they use : but that 
Objection is met by the extreme Danger from want of 
Caution in such Cases, strongly exemplified inthislnstaiice. 
This is termed in the Affidavit a Notice, that the Man 
would be no longer responsible : on the other Hand, the 
Engagement for the Son was madb with that due Caution 
on all Sides, preventing the Possibility of Error, under- 
taking in writing to be liable for the Son, while a Minor, 
and no longer ; stating, to avoid all Doubt upon that, 
the Day of his coming of Age, marking precisely the 
Extent of Responsibility; the Bankrupt positively denies, 
that he gave the Notice, or held the Conversation, stated ; 
and the Terms of the Papers clearly and strongly support 
his Statement, as to the Nature of the Engagement, .and 
the Time of Delivery. 

This shews the Danger of fixing Parties with Repre- 
sentations upon the Evidence of interested Persons, inno* 
cently, perhaps, but most erroneously, stating those Re* 
presentations. 

The Question is therefore, whether, if t send this to a 
Jury, where in a Case of this Nature it would be impos- 
sible to get my Consent, that the Parties themselves 
should be examined, there as against a positive Denial 
that satisfactory Evidence which goes, as it must, clearly 

ta 
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to destroy the Property of this Man. This i^ one of 
those Cases^ in which, not meaning to be answerabk 
for its Truth, the Safety of Mankind requires, that the 
Demand, if it is to stand upon parol Evidence, should 
mt least be established by disinterested Witnesses, clear 
m their Import, and not contradicted by Evidence equally 
clear; and it would be much . too dangerous to tlie 
general Interest of the Public to hold, that a Right can 
be cut down by the Evidence of interested Persons alone ; 
where the e^il Effect of Inaccuracy and Ambiguity might 
hate been obviated by the reasonable Caution of having 
the Representation in Writing, or before disinterested 
Witnesses. 



US 



1S\4. 

Carr, 
Ex parte. 



This Case is involved in so much Difficulty and Ambi* 
guity, that I shtU dismiss this Petition without Costs. 



BARKER V. LEA. 



Rolls. 
Feb. 22. 24. 
Aug. 15. 
nAMUEL Bousfield by his Will, dated the 24th of Residuary 
June, 1811, giving Freehold and Copyhold Estates ^Disposition to 

to Trustees for Sale, and out of the Produce making a the Children of 

the 1 estator's 
Brothers and Sisters as aforesaid, (named previously as Legatees,) who 
sfaalj be living at his Decease, at twenty- five, equally; but in case 
of the Decease of any of the aforesaid Brothers and Sisters having 
Issue, then the Child or Children to have the same Share as if the 
Parent had been living at his Decease ; with Maintenance and Survi- 
vorship in case of the Death of any unmarried and without Issue. 

The first clear Designation of Nephews and Nieces, living at his 
Death, as the sole Objects of his Bounty, not altered or controuled 
by the subsequent Designation of the Brothers and Sisters ; admitting 
Questions of doubtful Construction, as to after4>om Children. 
Vol. hi. I Provision 
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1814. Provision for his Annuitants, and, besides those Annuitic|y 

Barker S^^^^g pecuniary Legacies to several Person^^and among 

^ them to his Brothers and Sisters^ proceeded to make die 

Lea. following Disposition of the Residue : " All the rest, 

'' residue, and remainder of my Estate and Effects of 
'^ what nature or kind soever and wheresoever^ as well 
'^ real as personal, I give and bequeath the satoe, and 
*' every Part thereof^ unto all and every the Child or 
*^ Children of my Blathers and Sisters as aforesaid, who 
^' «hall be living at the Time of my Decease^ on their, 
** his, or her respectively attaining the Age of twenty^ive 
'' Years, in equal Shares and Proportions ; but in cane 
'^ of the Decease of any of the aforesaid Brothers or 
*^ Sisters having Issue born in Wedlock, then the Child 
''or Cbiklrefi to have and enjoy the same Share, as if die 
'' Parent had been living at the Time of my Decease ; 
'' the Principal of all such Monies to be employed bj tny 
*' said Executors and Trustees, and the Survivors of 
'' them, ill such Ways, as they in their Discretion think 
** most advantageous ; and the Profits and Produce of 
*' my said residuary Property to be in the Meantime paid, 
'' laid out, and applied by my said Executors and Trustees, 
*^ and the Survivor, Sec. for and towards tneir Maintc- 
'' nance, Education, and Support equally, until they re- 
" spectively attain the Ages of twenty-five Years as afore- 
^' said ; and in case of the Death of any or either of them 
-^^ unmarried and without Issue, then I give and bequeath 
^' ttie Part or Share of him, her, or those so dying with- 
-''out Issue, unto the Survivors or Survivor of them 
** .equally. Share and Share alike, and to be paid to them 
*^ xespectively, at the same Time along with their own 
" original Shares." 

The principal Question in the Cause was, who were 
entitled to take under this residuary Clause. 

Sir 
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Sir Samuel Romill^, and Mn Bell, for the Plaintiffs : 
Mr. Hart, Mr. Leach, and Mr. Wray, for the Defend- 
ants. 
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1614. 



Barker 

V. 

Lka. 



The Master of the Rolls. 

I have already stated, that in considering diis Will with 
a View to the ulterior Questions I had seen Reason to 
aher the Opinion I expressed upon the Question, that was 
first argued. The Parties^ interested in that Question, 
having declined any farther Argument, I shall state the 
Grounds of my present Opinion. 

If the first Part of the residuary Clause stood alone, 
there could be no Doubt of its Meaning. It is thus ex* 
pressed : 

'' I give and bequeath the same," that is, the Residue, 
^' unto all and every the Child or Children of my Bro- 
** thers and Sisters as aforesaid, who shall be living at the 
" Time of my Decease, on their, his, or her respectively 
'^ attaining the Age of twenty-five Years, in equal Shares 
" and Proportions."** 

Both the Rules of Grammar and the Reason of the 
Thing would require, that the Words, ** who shall be 
" Jiving at the Time of my Decease," should be referred 
to the Children of Brothers and Sisters, and not to the 
Brothers and Sisters themselves. By the Word '' afore* 
^' aaid," the Brothers and Sisters are as specifically desig- 
nated, as if their Names had been repeated. If the Tes- 
tator had said " the Children of my Brothers A. and B. 
^ and my Sisters C. and D. who shall be living at my 
'' Death," it would be clear tbat the Qualification would 
apply only to the Children, and not to the defflgnated 

1 2 Persons. 



Aug. II. 
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18U. Persons. Put the Case of a single Person : ^^ Children 

Barkbr " ^^ '"^ ^^" •^^ ^'^^ ^'^^'^ '^^ living at my Death :*' those 
V. Words could not with Propriety be referred to the definite 

Lea. Individual ; but must be referred to the indefinite Class. 

The Construction must be the same, if the Children of 
more Persons are spoken of. To make the Contingency 
relate to the Parents it would be necessary to vary the 
Phrase to '^ the Children of such of my Brothers and 
^' Sisters/* &c. 

So fkr as to the grammatical Construction. Then^ as 
to the Reason of the Thing, why should the Existence of 
the Parents at his Decease be the Condition, on which 
any Thing was given to the Children f They would have 
more Occasion for a Provision, if the Parents were dead ; 
and, if it is said, that afterwards he does provide for the 
Case of their being dead, leaving Issue, still that would 
be a strange Way of providing for Children of Brothers 
and Sisters, generally, by making an unmeaning Division 
of them into two Classes : first. Children of such Brothers 
and Sisters as should be livii^ at his Death, and, secondly, 
Children of such Brothers and Sisters as should not be 
then living. 

The perplexing Part of the Clause, |tnd that on which 
my former Opinion was founded, b the Provision be so 
makes for the Death of Brothers and Sisters, leaving 
Issue ; as it is difficult to give it a Sense, consistent with 
what I apprehend to be the right Construction of the first 
Part, without supplying Words, so as to make it speak of 
the Children, as I think he meant, instead of the Brothers 
and Sisters themselves; to whom it literally applies: 
whereas, if the first Part be applied to the Parents, the 
second Part will have a Meaning ; though for the Reason 
I have stated not such a one as any Testator was likely to 
conceive, or express. 

The 
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The Question then comes to diis : Is a Part of the 
WiUy which^ taken by itself^ is clear^ to be altered and 
coatrouled by that, of which the Meaning is doubtful i- 
If Nephews and Nieces, living at his Death, are otice 
clearly designated, as the sole Objects of his Bounty, is 
there enough in any other Part of the Will to take it from 
tbeiDy or to let in others to share it with them i I am by 
00 means satisfied, that under any Construction of this 
Will after-born Children would be entitled : but upon the 
Supposition, that the Words are referable to Brothers and 
SiiterSy and not to' Nephews and Nieces, other Questions 
would arise, which on the contrary Supposition can have 
QO JExistence. My present Opinion is, that according to 
the .better Construction the Nefrfiews and Nieces, living 
at the Testator's Death, are entitled to take the whole 
residuary E^ate, aubject to the Contingencies in the 
Will. 
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Barker 
Lisa. 



BOWES v. HEAPS. 



Rolls. 
Aug, 15, 



THE Plaintiff was entitled in remainder after his Unconscienti- 
two elder Brothers, Lord Sirathmore and George ous Bargain to 
Bowes, under an Intail, created by the Will of their pay four Times 
Grandfather; and under the Will of his Grandmother the Money ad- 
was Tenant for Life in remainder of other Estates after vanced subject 

the Estate for Life of his Brother George, with remain- *^ '^® Contin- 

gency of the 

Borrower, young and in good Health, surviving a young, but very 

bad. Life, and a very improbable Chance of Issue. The Securities 

to stand only for the Principial adv^itnced. Interest, and Costs, under 

the Circumstances : no Frau4 : the Terms proposed by the Borrower 

' to several others being merely acceded to. 

I 3 . der 
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9 



Bowes 

V. 

Heaps. 
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der to his first and other Sons in Tail ; subject to a Pro^ 
viso, that, in case George Bowes or any of tus Issue Male 
diould come into- Possession of the other Estates, the 
Limitations as to them should cease, and those to the 
Plaintiff should take Effect. 



I» 1804 the Plaintiff, being in great Distress, proposed 
to raise the Sum of <£ 10,000 by securing upon his Ex- 
pectancies four Times the Amount advanced. The De- 
fendants lent him Money upon those Terms ; which was 
secured accordingly by Bonds and Indentures of Demise^ 
dated the 1 9th of March, 1 804. The Bondshaving become 
absolute by the Death of George Bowes, the Bill was filed,, 
praying aa Injunction against proceeding at Law, and a 
Declaration, that the Instruments should stand as Securi^ 
ties only for the Sums actually advanced with Interest. 

In 1804 Lord Strathmort yi^A at the Age of thirty- 
five, and George Bowes thirty-two, both unmarried ; and 
the Plaintiff was twenty-seven^ \A good Health and tem- 
perate : George Bowes being from habitual Intemperance 
in extremely bad Health. He was married before the 
Advances of the Defendant Philips. The Defendants 
admitted, they were informed by the PlaintiflTs Agent, Aat 
George Bowes was not in good Health ; denying any odier 
Knowledge of it 

Sir Samuel Romilfyf Mr. Hart^ and Mr. Sprangfr,. 
for the Plaintiff. 

Mr. Leach, Mr. Richards, and Mr. Agar, for the 
Defendants^ 



T//rMASTEK ^^Ae Rolls. 
It is fully proved by the EfideDce, that Georgi Bowes 



was 
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was in a State of extremely ill Health in February ^ 1804, 1814, 

and down to the Time of his Death. The PlaintiiBF was Bowes 
in good Health ; and a temperate' Liver. The De- ^^ 

fendants admit, that they were informed by the Plaintiffs Heaps. 
Agent that George was not in good Health; but they 
deny having any other Knowledge of that Fact. It is not 
imputed to them, that they used any Endeavours to pre- 
mil upon the Plaintiff to enter into this Transaction. 
They merely acceded to the Proposal, that was made to 
them. It is not, however, every Bargain, which Distress 
may induce one Man to offer, that another is at Liberty to 
accept. The mere Absence of Fraud does not necessarily ^^^ VMxe Ab- 
decide upon the Validity of the Transaction ; as is proved *®°c® of Fraud 
by many Cases, from Berney v. Pitt (a), down to Gwymie ^^®* °®' ^^^** 
V. Heaton (6). Ip the latter Lord Thurlow says, the ^ ^\t\ 
Defendant is not charged with misleading the Plaintiff's .. ^ , 
Judgment or tampering with his Poverty. In that Case x--nga«»- 
too, as in this, the Bargain had been hawked about, and 
offered to many Persons. That, Lord Thurlow says, 
ojqiy shews the Distress of the Borrower. 

If the Contingency in tliis Case had been merely that 
of the. Plaintiff's surviving his Brother George^ I should 
not have had a M6ment's Hesitation in setting aside the 
Contract on the Authority of many Cases, where the Gain 
Was to be less, and the Risk fully as great, if not greater* 
He Difference in point of Health was more than an 
Equivalent for the Difference in point of Age ; which has 
flsaterialiy weighed in several of the Cases. It would not, 
I think, be endured, that a Money Lender should taike 
irom a distressed Man, dealing for his reversionary lute- 
rest, an Engagement to pay four for one upon the Con- 
tingency of a Person, of the Age of twenty-seven, in per- 

(a) 3 CA. Rep. 396. 2 Ferff . 120. 
14. Noit y. Hill, 2 Ch. Ca. (b) l B^o. C. C. l. 

1 4 feet 
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1814. fmc$ HwXtb, outliving another of the Age of ihtrty-tw«y 
Bowks dfubilitated by Disease^ and ruined in Consthulmt liy 
long continued Habits of Intemperance. Bui Am Coo- 
HxA9i« Ciiigency was, not merely Georges dying &•!; Jbaft im 
dying without Issue Male. Whether any Indradual vfll 
mairy and have Issue^ is an Event not easily reducibla to 
Calculation : but a Man in such a State of Healtt| aa 
George Bowes is described to have be^^ was- not accoid- 

^ .. I. • . Uig to ordinary Probabilities likely to have Chilfkea. 
Hehef against ° ^ , ,11, ' ▼% . 1' 

an unconscien- ^"^ ^^^^^ *^® "^^ "®^"' "**^ a Bai^;ain, depending on 
tious Bargain ®"^^ ^ Contbgency, is wholly out of its Reach* Lo^d 
upon the Con- Ardglasse v. Muschamp (a), Wiseman v< Beake (Jb), and 
tSngency of Bamardistonv. Ungood (e)y were Cases, in which Death 
Death without without Issue Male waa the Contingency, upoa which tbe 
Issue. Lender, or Purchaser, was to reap th« stipulated Advan- 

tage: yet the Uncertainty of such a Risk did not lirevent 
the Court's setting aside the Bargaip in each of Aiiosa 
Cases. 

It was urged in this Cas^ that the. Ris^iof the Deftnr 
dant Philips was greatly increased by the Circumstance, 
that George Bowes was married at the TimT^ of PhiUp$'% 
Advances. Whether he then knew that Fact -does not 
appear. The Answer does not notice it, as eiAaocing 
his Risk. It is to be observed, that his first Aclvanee was 
seven Months, hia second a Year, after the Marriage. 
The Knowledge of it at those Periods would not in all 
Probability have made him think the worse of his B)mp- 
gain. Besides, the Death of George without Issiie''was 
not the sole Contingency, upon which the Lenders were 
to become entitled to their fourfold Return. They had 
likewise the Chance of his succeeding to his Grandfather's 
Estate. Allowing the Bis^^ be still considerable, s^init 

(fl) 1 rem. 237. {c)%Aik.l9%. 

{h) 2 Vem. 121. 

that 
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that must be set the unusual Amount of the stipulated 
Return. Combining the two together, it seems to me, 
that there is more Inequality in this Bargain than existed 
in some of the'Cases^ in which .the Cootract has been set 
aside. The Agreement in Bernei/ v. Pitt was in con- 
sideration of £2000 adfaneed to {my <£5000 wrtUn a 
Month after bis Father's Death, if the Plaintiff survived 
bis leather ; otherwise the Money lent not to be repaid. 
That IB Curwen v. Milner {a) was for ^500 to pay 

-jf 1000, if the Borrower arrived his Father and Father- 

< ■ • ■ 

in-Law : but, if he died before either of them, the Lender 
to lose tbe%l£500. 



121 



1814. 



Bo WES 

V. 

Heaps. 



, clidpaot see, how I can refuse to relieve in this Case 
ioonaiateiitlir wilh.tbe Princiides and Decisions, referred 
to, and approved by Lord Hardmckey and the Judges, 
who assisted him, in the Case of Lord Chesterfield v. 

The Defendants must hare thdhr- Principal and Inte- 
rfst ; i(nd I am disposed €0 consider diem so far in the 
Nature of Mortgagees as to give them likewise their 
Coit8{i>). 

<a) 3 P. Wil. 292, n. (it) GmiUind v. De Fana, 

\{k^^VM. 125. 1 AihiZOU If Ves. 20. PeetctKh^. Evans, 
Wkart9n ¥. Maf^ « Vei. 27. \6Vt$. 512. 
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Rolls. 

1814, 

Augusts* 15. 

Cancellation 

of a Codicil 
effectual not- 
withstanding 
an Interline- 
ation to the 
same Effect 
left standing 
in the WiU. 



UTTERSON V. DTTERSON (1% 

JOHN Uttetsm by his Will, dated the 21st July, 1794, 
^ave and devised to Trustees the Residue of his real 
and personal Estate upon Trust to sell, and to divide the 
Proceeds amongst all his Children equally ; whom he had 
previously enumerated by the Names oi Edward, LouiiOy 
Harriet, Eliza y John James, Emily,zndA^redGib90H:^ 
but an Interlineation was introduced, excepting his Son 
John James, to whom he only bequeathed one Shilling; 
and by the fifth Codicil^ dated the SOlh of June, 1803, 
the Testator expressing his Disapprobation of the Conduct 
of his Son John James, proceeded thus : 

** Instead of leaving him an equal Share uf my Property 
** with his Brothers and Sisters, I do hereby declare that 
** it is my Determmatioo that he ^hall have no more of 
^ my said Property than one Shilling onlyJ** 

The Bill, filed by John James Utterson, stated, that 
the Testator was reconciled to the Plaintiff; procuring 
him an Appointment and Letters of Recommendation;, 
gave him Letters of Credit; and cancelled the Codicil by 
drawing a Pen across it ; but forgot to strike out the In- 
terlineation in his Will ; praying, that the Plaintiff may be 
declared entitled equally with the other Children. 

The Evidence proved, that the Plaintiff was reconciled 
to his Father after the Date of the Codicil ; and lived upon 
the most affectionate Terms with him. 



( 1 ) Coop, Rep. 60. 



Sir 
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Sir Samuel Romilly, for the Plaintiff. 

la the Ecclesiastical Court Sir William Wynne held, 
that the Obliteration of the Codicil had the Effect of can« 
celling the Exception , interlined in the Will. There is np 
Question therefore as to the personal Property. As to the 
Freehold Estate, the Will, as altered by the Interlineation* 
not being re-published, could have no Effect for want of 
Attestation. The only Question therefore is with regard 
to the Copyhold Estate; whether the Court has Reason to 
believe, that the Codicil and the Interlineation in the Will 
were>inade at the same Time, expressing the same Inten- 
tiOD; or the Interlioealion was intended as a Substitution 
for the Codicil ; not expressing^ as the Codicil did, the 
Reason of the Exception. The latter Supposition is too 
improbable. 
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1814. 



Utt£rson 

V. 
UtT£R80K. 



Mr, Hart, and Mr. Bdl, for the Defendants. 

« 

The Conclusion, that by expunging the Codicil the 
Testator intended to expunge what appears upon the Face 
of the Will, is too strong. He may well be supposed to 
have left that standing ; being satisfied, that it would be 
equally efficacious as the Codicil. 



TTie Master of the Rolls. 

The Doubt in this Cause arises from the Testator's 
having taken two Modes of excluding his Son John James, 
and only one of annulling that Exclusion. To effect it, 
he made an express Codicil f and also interlined his Will. 
The Interlineation is left standing in the Will: the Codicil 
is revoke^ by Obliteration. The Question is as to the 
Inference, to be collected from that Act. 

- It 



August 15 
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It seems to me, that the Codicil itself sufficiently shews^ 
that previously to the Date of it the Testator had done do 
Act, by which this Son could be excluded. It speaks of 
the Testator's Determination to exclude him as then taken ; 
and that Intention was carried into Effect by that Codicil. 
He likewise assigns a specific Reason for the Exclusion : 
Offence taken at some Part of his Son's Conduct. Th« 
parol Evidence expresses what that Conduct was, and at 
what Time it took place. The necessary Presumption 
seems to be, that the Will was altered at the same Time, 
a^nd for the same Reason, as the Codicil was made. Then, 
when the Codicil i^ obliterated, does, he not in Effect i'ecal 
the whole Declaration both as to his Dissatisfaction and 
its C^onsequences ? Even independently of the parol Evi- 
dence of Reconciliation it seems to me, that the Act of 
Obliteration speaks as clearly, as Words could have done, 
a Change of Intention as to the Exclusion, and not merely 
as to the Mode of effecting it. It is the same, as if he 
said, ^^ This Codicil no longer speaks my Sentiments : I 
" am no longer dissatisfied with my Son ; and no longer 
'' mean to make any Distinction between him and my 
'\ other Children.** 

If that is the fair Inference from the Obliteration, as I 
think it is, the Consequence is, that the Will is set up 
again with regard to the Plaintiff; and he is entitled to the 
Decree he prays. 



MAITHEWS 
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1814, 

MATTHEWS, Ex parte. Augun 17. 

IN January, 18 14, a Commission of Bankruptcy issued Partnership 
against John Matthews; and on the 18(h of March by a public 
following, a joint Commission issued against him and Wil' Declaration in 
Ham Matthews. ah Advertise- 

ment of Diiso- 

The Petition of Williafn Matthews, praying, that the lution. 
joint Commission may be superseded, stated, that the joint 
Commission was taken out with full Knowledge of th^ 
separate Commission : under which the petitioning Credi- 
tors under the jointCommission had proved their Debts; 
ttat the Petitioner never was a Partner, or interested tvith 
John Matthews nominally or really in the Property. dr 
Profits of his Trade, or any other Trade ; that there is no 
joint Estate, nor any joint Debt due by the Bankrupts to 
the petitioning Creditors ; that the Petitioner was merely 
the Shopman to John Matthews, and not a Trader ; and 
had never committed an Act of Bankruptcy ; and that 
there is no Pretence for supposing him a Partner with 
John Matthews, except an Advertisement in the Gazette, 
declaring the Partnership between them dissolved oh the 
94t\io(Jtily, 1813 ; which Advertisement was inserted for 
the Purpose of counteracting a Report, that they were 
Partners. 

Sir Samtiel Romilly, Mr. Hart, and Mr. Montague, 
in support of the Petition, referred to JSr parte Ham* 
per {a) ; where the liord Chancellor had considerable Dif- 
ficulty i|pon a joint Commission against a dormant ParU 
ner^ whose Interest is confined to a Sfaart of the Ptofits ; 

(a) 17 Ves. 403. 

observing, 
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1814. observing, that this Petitioner never appeared to the World 

as a Partner. 

Mr. Leach, and Mr. Heald, for the Assignees under the 
joint Commission. 



Matthews^ 
Ex parte. 



The Lord Chancellor. 

As to a joint The Difficulty I had in Ex parte Hamper proceeded 
Commission upon this ; that the Creditor, though he may make his De- 
including a mand upon a dormant Partner, is not bound to do so. In 
dormant Part- ^i Action the Defendant .could not plead in Abatement 
ner;Qtf«re;a ^ Partnership with a dormant Partner: yet an Action 
Cre 1 or, might be maintained against both by shewing, that one was 
^^ . a dormant Partner. The Difficulty then under a Commis- 

,, , ^ sion against both is, that some Creditors may choose to be 

pelled to sue o ' ^ ^ 

rr Creditors as to one only ; and others as to both ; and in 

that Case what is to be done with the Effects i 

In this Case the Affidavits represent, that these Persons 
were apparent Partners,^ and declared themselves to the 
World as such : and the Goods were supplied to both. 
This must therefore be put as the Casfs of no joint Estate 
by the Effect of that Dissolution, which has transferred 
the Property of both to one alone. I cannot possibly de- 
cide upon these Affidavits, that there was no Partnership. 
An Issue therefore must be directed to try the Question of 
Partnership ; and also whether they are Bankrupts : the 
Act of Bankruptcy also being disputed. 



The Issue, as finally directed, was, whether John and 
William Matthews were jointly indebted to the petitioning 
Creditor ; and if they were, whether one or both of them 
had committed an Act of Bankruptcy, that would support 
a Conmibsion* 

PICKARD, 
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Lincoln's 
Inn HalL 

PICKARD, Ex parte (a). ^^^^' 

jiugust. 

THIS Petition, presented by the surviving Committee Appointment 
under » Commission of Lunacy, stated an Order in of Committee 
May, 1800, that the Committees should pass their Ac- of a Lunatic 
counts annually (4) ; but the Lunatic's Property consist- without a Re- 
ing only of £6550 Bank Annuities, and an Annuity of fe^ence ; and 
•fU : 165 : Sd. subject to certain Deductions, the Surplus, ***« balances to 
not exceeding ^8, after retaining the annual Allowance of ^ P** *^ ^ 
<£l86: \0$, for Maintenance, according to the Master's ^ *7\/ 
Report, was not sufficient to answer the Expence of ac- 
counting annually before the Master: the Committees 



out annual Ac- 

coimt before 

the Master, the 
therefore h^d not passed any Account. p ^^ . . 



The Petition farther stating, that the deceased Com- 
mittee, who was the Sister of the Lunatic, had the entire 
Management of his Person and Estate, the Petitioner 
never having acted, prayed, that the Petitioner and the 
Executor of the deceased Committee may be appointed 
Committees of the Person and Estate of the Lunatic ; that 
the Balance may be paid into the Bank; and with 
<£317 : 7^. Cash in the Bank, may be laid out in the Pur- 

. (a) Orders in Ckanc. (Mr. mittees' Accounts in their re- 

Beam. Ed.) p. 453, Note (2*). spective Offices (2 Ves. jun. 

(6) By the General Order 39, and Ord. Ch. Mr. Btam. 

of the Lords Commissioners, Ed. p. 453). Previously 

25th Jii/y, 1792, in order that to that Order the Lord 

all Receivers and Committees ChancM^r refused Costs 

of Lunatics should pass their to a Committee, who had 

Accounts once a Year, it is passed his Accoimts irregu- 

ordered, that the Masters larly, taking the Accounts of 

certify at the last Seal afler several Years t<^ether. Ex 

every Trinity Term the State parte Clarke^ I Ves. jun. 

of the Receivers' and Com* 296. 

chase 



very small. 
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1$14. 



£x parte. 



chase of Stock ; and, that the Sum annually received by 
the Committees, being of so small Amount (beyond the 
Maintenance), may from time to time, when received, be 
paid into the Bank (the Amount to be verified by the Afl5t- 
davits of the Committees) ; and that fheraerpon the Order, 
4brectmg the Committees to pass their Accounts annually, 
may be dispensed with. 



Mr. Cooke, in support of the Petttion. 

Mr. Heys, and Mr. Parker, for the n^xl of Kin, and 
the Executor of the deceased Committee, counted. 

Thi Lord Chancellor made die Order aecor^g 
to the Prayer ; adding, on account of the small Amount 
of thd Property, that the Committees should be appointed 
in the first Instance, without the usual Reference to the 
Master ; the old Maintenance being continued (a). 

(a) Ex parte La<y, 1 CoUkuon oft Lun. 196. 



Auguit 18* 

Act of Bank- 
ruptcy by De- 
nial to a Credi- 
tor who called, 
not for Money, 
but to buy 
Goods, mean- 
ing to take his 
Debt out in 
that Way. 



WHITE>£x^tfr/f. 

UNDER the Petition of a Bankrupt, praying, that the 
Commission against him may be superseded, In- 
quiries as to the petitioning Creditor's Debt and the Act 
of Bankruptcy were directed ; and this Petition prayed, 
diat the Report of the Commissioners, seating^ that diere 
was a Sttfficfetit petitiooiag Creditor's Debt amd Act of 
Badkroptcy, may be confirmed. 



The 
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The Objection to the Act 6( Bankruptcy, proved by 1814. 

Denial to a Cnsjitor, was, that the i Creditor did not call Whitp 
for' Money; swearing, that hexalled for the Purpose of £^ ^^ 
buying Leather ; meaning to take hb Debt out in that 
Way. 

Mr. Hart, for the Assignees ; Sir Samuel Romilly, and 
Mr. Cooke, for the Bankrupt. 

The Lord Chancellor. 

Is there any Authority, that the Creditor must be calling 
for Money ? If the Order is given by the Debtor to deny Denial to a 
him to every Creditor, who calls, and that Order is given Creditor, call- 
under the Notion, that a Creditor is coming for Money, ing, not for 
though a Creditor comes to talk about his Debt, or, as in Payment, but 
this Instance, comes for Leather, instead of Money, the ^^^ another 
Denial is an Act of Bankruptcy ; which consists, in the Purpose, an 
Act of keeping House with the Intent of defeating, or de- ^^^ of Bank- 
laying a Creditor. The Order to be denied is given under ^^P^^Y' if under 
the Impression, that Creditors are coming for their De- * onception 
mands ; and, whether they are or not, it is equal Evidence ^ * * 

of his Intention. If the Debtor foreseeing, that the Cre- . . 
ditor is coming upon otiier Business, and not for Money, , p * / 

refuses to see him, the Moment his Knowledge of that 

^ . ^ . ment : not, if 

Purpose is proved his Intention to delay the Man is nega- |^ • ^ 
ne 18 aware oi 

tived. Tbe Act of Bankruptcy depends, not upon the ^|,g obiect • 
Intention, with which the Creditor comes, but upon the depending up- 
Intention of the Debtor. on ^is Inten— 



The Lor^J Chancellor observed upon the Objection 
to the petitioning Creditor's Debt, the Credit for some of 
the Goods sold not having expired, that the Law (a), by 

(a) Stat. 7 Geo. 1. c. 31. Stat. 5 Geo. 2. c. 30. s. 22. 
Vol. IIL K which 



tion, not the 
Creditor*s. 
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1614. M^tiich a Debt, payable al a future Day, will, if thera^ is 9 

.^^^jj^^ written Security for.it, support a Commbsion, had homt^ 

E9 parte. extended by Lord Kenyan to the Contract for Good^ sold. 

Debt, payable 8cc.; which was quite wrong: but the Law had becin 

at afuture Day, s*"^® restored. The Case of ParsUm v. Dearhfe^a} 

will not, unless was mentioned, as settling that 

laponawriten _,.,.__^..,_^_,^__ 

Security, sup- 
port a Commis- The Order was made, confirming the Report of the 
•ion of Bank- Commissioners ; and the Petition of dl« Bankrupt was 
vi^tcy. dismissed. 

{a) 4 Eoit. 4SB^ 



August 13. 6RAHAM, Ejc parte (b}. ' 

The Banker r ■ 1 HE House of Kensington and Co. having proved m 
appointed un^ X Debt of <£8247 : 1 8^. under a Commission of Bad[- 
der a Gemnus- ^up^^y against Rowlandson add Co. and being appointed 

^ . ^ the Bankers under that Coimnission, were on die 22d of 
mptcybecom- . , m. 

inir Bankrupt ^^^Hy ^ ^ 1^^ declared Bankrupts ; at which Time they pos* 

his Estate is not sessed <£28,079: 19^: \Qd. Part of the Estate of Aov- 
entitled to any landson and Co. deposited ia their Bank.. On the 25th of 
Dividfend on a j^jy^ 1812, a Dividend of 4«. in the Pound was declared 
Debt,provedby ^ ^^ ij^^^^ ^f Rowlatulson and Co. ; amounting on the 
im agam ^ ^^j^^ proved' by Kemin^^o;* and Co. to «£l649 : 1 1« : Trf. ; 
Rehnburse- ^"^ twofartfaer Dividends, amountii^ to 1 l^tf.inthePound, 
mentofallPro- have since been declared. Onlhe27dipf Jaiitiarjr^iSlS/the 
party, of that Petitioners, the Assignees of Rowlandion and Co. proved 

Estate beyond uQ^ei the Commission against Kensington and Co. d^uct- 

the Amount of 

his Dividend. (A) 2 Rose Bank, Cai^ 74. 

ing 
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n^ from their Proof the Sum of jfi649 :lU:ld. In 1814. 

181S a Dividend of 65. was declared upon the Estate of Graham 
Ktnsingtan and Co. amounting to £7Q2i^: Is : 4d. upon Ex parti. 
Ae Petitioners* Proof; and a further Dividend of 1^. has 
been since deckred. 

The Petition prayed^ that the Petitioners may be per* 
mitted to prove against the Estate of Kensington and Co.* 
the Sum of <£l64'9 : lis: Id, in addition to the Proof al- 
ready made of £^6,^30 : Bs :Sd.; and to retain the 
Amount of the Dividends, already declared of the Estate 
of Rowlandson and Co. on the Debt of £HU1:ISs.. 
proved against that Estate, by Kensington and Co. ; and 
that the Assignees of Kensington and Co. may be re- 
strained from receiving the said Sum of <£l 649 : 1 1^ : Id. 
and any farther Dividend from the Estate of Rowlandson 
and Co. until the Petitioners have received the whole Sum 
ofcf28,079:19^:l0rf. 

Sir Samuel Bomilh/, and Mr. Roupell, in support of 
the Petition, admitting this not to be a Case of legal Set- 
off, contended, that under an equitable Arrangement the 
Estate of Kensington and Co» could not receive a Divi*. 
dend from that of Rowlandson. ana Co. until the Sum of 
£%S,(yJ9 : 19« : 10(2. was repaid. 

Mr. Hart, and Mr. Wilson, for the Assignees of Ken- 
sington and Co. opposing the Petition, said, the Debts 
Mere contracted in different Characters ; the one by RffW" 
landson and Co. to Kensington and Co. while both Houses 
were solvent : the other by Kensington and Co. to the As- 
signees of Rowlandson and Co. 

The Lord Chancellor. 

The Estate of Kensington and Co. cannot receive any 
Thing from that of Rowlandson and Co. except what 

K2 would 
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GkAHAM^ 

Ex parte» 
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would amount to die Dividend upon the Debt of 
£S241:\Ss. after Satisfaction of the Debt of 
£28,079 AQsilOd. That Money was the Property of 
all the Creditors of Rowlandson and Co. in the Hands of 
Kensington and Co. ; who cannot retain their Dividend, 
until they put all the Creditors upon the same Footing as 
themselves. It would be unjust, that they should have 
their Dividend out of the Fund belonging to the general 
Creditors, who take notbii^ out of that Fund. The Re- 
sult therefore is, that the Estate of Kensington and Co, 
cannot by the Eflfect of their Proof upon the Estate of 
Rowlandson and Co. draw any Dividend^ until out of the 
Fund of <£2S,079 : I9s:l0d. which the Estate of JTen- 
sington and Co. is to furnish^ every Creditor has taken his 
Share of that Fund; they also taking their Share of it: 
that is, until that Sum of £28,019 : IBs : lOd. has been 
paid minus all the Dividends, to which Kensington and 
Co. would have a Claim under their Proof, they are not 
entitled to those Dividends : but, whenever so much of 
that Sum of.<£28,079: 19^: \0d. is paid as leaves no 
more with Kensington and Co. than the Amount of 
their Dividend upon die <£8247 : 1 8s. then that Sum of 
<£«8,079 : 19s : lOd. b paid. 



Tl)e Order was made according to the Prayer of the 
Petition; widi liberty to the Assignees of Kensing" 
ion and Co. to apply, whienever they shall have fur- 
nished to the Estate of Rowlandson and Co. the Sum of 
jt28ftl9 :l9s: 10d.9ntf{i/J the Amount of such Dividends 
as Kensington and Co. woiild be entitled to upon their 
Proof. 



OGILBY, 
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OGILBY, Ex parte {I). ^ugusi ig, 

ON the 10th of June, IS 12, the Petitioner and Wil- Retired Part- 
5071 agreed to dissolve their Partnership upon the ner, with Cove. 
Terms, that Wilson should continue the Business in the ^^^^ of Indein« 
Name of the Firm to the 1st of October^ covenanting to "^ty against the 
indemnify the Petitioner against the Consequences of so ^^^hts in Con- 
doing ; and the Petitioner assigned all his Interest in the ®'**®'*'ion of 
Stock, Debte, &c. to mtson; who in Consideration ««%«'»g ^« 
thereof undertook to pay all the Partnership Debts, and ^^^'■®<>^'be 
to indemnify the Petitioner against all the out-standing . ^^^^* *^" 

Debts and Engagements then due by the said Partners. ^ . ."". ^ * 

° . Commission 

Notice of the Dissolution was published in the London ^g^inst the re- 
Gazette on the 3d of October ; from which Time Wilson raining ParU 
carried on the Business on his sole Account, until lie ^^ ^® prove a 
stopped Payment on the 2ad of December, 1 8 1 2 ; and soon J®'"* ^®^^> 
afterwurds a Commissipn of Bankruptcy issued against ?^ ^. ^ ' 
him, • Some of the joint Creditors were still unpaid ; and one !"!"' ^"^ 
of them^ threatening an Action for his Debt of £352, was . 
paid by the Petitioner ; who attempted to prove that Debt . . j. rj i^ 
under the Commission ; and, the Proof being refused, 
presented the Petition, stating, that the Partnership was 
solvent at the Dissolution ; and praying, that h^ may be 
admitted to prove the Amount of the Debt, so paid by 
him, and of any other joint Debts, which he shall be liable 
to, and shall pay. 

Sir Samuel Romilly, and Mr. Cooke, in support of the 
Petition. 

This Partnership having been dissolved by Agreement 
a considerable Time before the Bankruptcy^ there is no 

(1) 2 Rose Bank* Ca. 177. Bank. Cas. 175. 
Ex parte Taylor^ 2 Rose 

K 3 Doubt, 
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1814. Doubt, that a Debt from the Bankrupt to the solvent 

Ogilbt Partner, arising out of t)ie Partnership Transactions, 
Ex parte. ™*y ^® proved : Ex parte Yonge (a), Ex parte GiU 
bert (4). 

Mr. Hartf and Mr. Montague, for the Assignees. 

In Ejp parte Yonge all the Partnership Debts were 
paid by the solvent Partners ; whose Debt was constituted 
by Money taken out of the Partnership by the Bankrupt 
in Fraud of his Contract. 

. I'he Lord Chancellor. 

In both the Cases cited all the joint Creditors were 
pud The Petitioner cannot prove in Competition widi 
them. 



The Order declared the Petitioner entitled to prove, 
indemnifying the joint Estate against the joint Debts. 

(a) AntCf 31. 2 Rose (b) zAAtigust,lSl2. 
Bank. Cas. 40. 



jl^^Q, GLOSSUP V. HARRISON (I). 

Surety for a A MOTION was mad^ by the Surety of a Receiver, 

Receiver in- JI\, i^ho had been discharged by Order, to restrain him 

demnified out ^^^ ^^^^^ ^^ of Court the Balance due to him without 

• . . discharging what the Surety had paid on his Account. 

(1) C0(?p. Rep. 61. 

The 
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Tft^ XrorJ Chancellor. 

Where the Surety for a Receiver in this Court is called 
upon to pay, as the Receiver is an Officer of the Court, 
and flie Surety is so in a Sense, if Chere is any Thing due 
In Account between them, Justice requires, that upon the 
Application of the Surety he shall be indemnified for what 
he has paid for the Receiver out of the Balance due to 
him. If that has not been decided, as I think it has, it 
must be decided upon Principle; as it is clearly capable 
of being maintained upon eqwtable Grounds. The Court 
therefore cannot part with the Fund, until an Opportunity 
is given of determining the Claim of the Sbrety; the 
Amount of which, when ascertained, must be paid to him; 
and the Residue only must be paid to the Receiver. 



1814. 
Glossup 

Harrison. 



HALKETT, ExpaHe{l). 

^TIHE Petition stated, that in 1811, the Canton East 
J- India Ship being at Canton, it became necessary 
for the Use of the Ship to borrow upon her Credit 6000 
Dollars; which Sum was advanced by the Petitioners 
upon an Agreement with the Captain to advance it on 
the Security of the Ship; as is usual in such Cases; and 
to-receive Bills upon die Owners at six and three Months 
Sight. 

The Petition averred, that it is usual in such Cases, afid 
was expressly understood and agreed, that the said Sum 
was advanced by the Petitioners upon the Credit of the 



1814, 
August 20. ^ 

Lien on a 
Ship for Re« 
pairs done 
abroad widiout 
Hypotheca- 
tion : as to 
Advances for 
any other 
Purposes, 
Quare. ' 



(1) 2 RoH'i Bkpt Ca. 194. 229. 

K4 



V- 



Ship, 
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1814. Ship, as well as of the said Bills of Exchange ; and that 

Halkrtt ^^ Ship, her Captain a,nd Owners, were to be jointly and 
Exparic/ severally liable. 

The Bills were accepted by the Managing Owner; 
who, before they were due, became a Bankrupt^ and tlie 
Assignees took Possession of the Ship upon her Arrival ; 
and sold her. 

The Prayer of the Petition was, that the Assignees 
under the Commission may be ordered to pay the Bills, 
with. Interest, out of the Produce of the Sale. 

Mr. Hart, and Mr. Seton, in support of the Petition, 

said, the Ship being abroad, the Lien was clear ; referring 

• ••■■• • . , , 

to Hussty V. Christie (a). 

The Lord Chancellor. 

That Case has the Specialty, that the Advance was 
made by the Captain himself; raiang this Distinction, 
that the Master must have the Lien without an Instru- 
ment ; as he cannot execute an Instrument to himself: 
but that does not determine, that a third Person has the 
Lien. 

Direct an Inquiry as to the Nature of this Advance. 
The Allegation is too loose. The Distinction is very 
material, whether it was for Repairs, or for other Pur- 
poses, for Instance, Victuals for the Seamen. In the 
Case of Repairs the Authorities seem to establish the 
Lien. 

(a) 13 Ve$^JSQ4. 



HOLMES, 
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HOLMES, Ex parte (a). , , ^®'*' 

THE Petition stated, that in 1810 the Petitioner A Bankrupt 

carried on Business as a Merchant in Partnership under a sepa- 

with Samuel Hciland ; who was also engaged in a distinct '**^® Commis- 

Partnership at Liverpool In October, 1810, a joint «onpay«ghii 

Commission of Bankruptcy issued against the House at ®®P*''*'® Credi- 

Lioerpool; under which Holland obtained his Certificate. ^^ ^^* *° 

In October, 1811, a separate Commission issued against . . 

the Petitioner, under which he obtained his Certificate in . ., 
A rm ^ ' 11^. Ailowance out 

August, 1812. Ine Assignees under that Commission oftheSurol 

had received «£2288 : ifo : 9d. the separate Estate of the against the 
Petitioner; and, his separate Debts proved amounting Claim of joint 
only to ,£137: 10«: lid. on the lith o( Jugust, 1812, an Creditors un- 
Order was made, directing the Assignees out of the der the usual 
separate Estate to pay the remaining Charges of the Order, 
Commission, and the separate Debts proved; and de- 
claring, that the Balance should constitute Part of the 
joint Estate of the Petitioner; and be paid into the Bank 
on Account of the joint Estate. ■ 

The Balance in the Hands of the Assignees, after pay- 
ing the separate Creditors 20s. in the Pound under that 
Order, being ^1950 :9s : 3d. the Petition claimed the 
Bankrupt's Allowance of ,£lO per Cent, under the Sta- 
tute (b), amounting to £l95 : Os : Q.d. ; the net Produce 
of his Estate after such Allowance being sufficient to pay 
135. in the Pound upod the Debts proved. 

Mr. Leach in support of the Petition, referred to Ex 

parte Far low (c), 

(a) 2 Rose Bank. Cas. 95. (c) 1 Rose Bank. Cas. 421. 

(b) Stat. 5 Geo. 2. c. 30. 8. 7. Ante, Vol. II. 209. 

Mr. 
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1814. Mr* Rose, for the Assignees, not opposing the Petition, 

H i!mbs submitted the Question on behalf of the joint Creditors 
Ex parted *^ doubtful upon the Words of the Act ; observing, that 
tfiis Ciase was the Converse of Bx parte Farlow. 

Tlie Lord Chavi^ellor inclined to make the Order; 
observing that the Ground of Ex parte Farlow was, that' 
the Statute did not contemplate joint Creditors in. the 
Case of a separate Commission ; and the Course formerly 
was not to permit them to come in^ but to put them to 
file a Bill. 

Mr. Leach said, this would be a very important Pre- 
cedent : the Difficulty is, diat, as 20^. in the Pound was 
paid, the Bankrupt would be entitled to the whole Sur- 
plus, in this Instance near c£'2000 ; a Fund, to the Benefit 
of which the joint Creditors were entitled, though not by 
the Commission^ under the equitable Arrangement^ which 
the Lord Chancellor would make. 

w 1 

The Lord Ohancellor said, that was an Objection \ 
and refused to make the Order ; observing, that he did 
/ not consider this Case as the. Converse of Ex parte 

FarUm. ' 



MILLS, 
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MILLS, Ex parte (a). ^,^^^ 20. 

THIS Petition was presented by Creditors^ who had Jurisdiction 
proved their Debts under a Commission of Bank- to control the 
ruptcyy complaining of the Choice of Assignees^ as ob- Choice of 
tained by the Means of fictitious Debts ; and praying, that Assignees in 
the Petitioners and the other Creditors for Goods sold ^n^truptcy, 
to the Bankrupt may be at liberty to appoint a Person to ^^^S ^^ ^" 

aet as an Assignee; or that the Assignment may be ^"^^ ^^"® 

m^^^^^A ^^ '^® general 

yacated. ^ • 

Creditors^ if 

Tlie Circumstances, stated by the Petition, were, that . ,. . , 

. . . . can be fairly 

the Bankrupt, a lanen Draper, with an inconsiderable . , . , 

Stock, within three Months previous to his Bankruptcy Rg||,Q«-i w^ 
^ took up Goods on Credit to the Amount of above c£5000 ; appointinir a 
and made himself liable upon Bills^ drawn by Relations of Person to act as 
Ins own, without Consideration, to the Amount of cf 5000; an Assignee* 
that the Assignees were elected by the Bill-holders ; who Investigation 
rejected a Proposal, recommended by the Commissioners^ ^^ that Course 
that a Person should be appointed to take care of the In- directed ui^r 
terest of the other Creditors. • wspicious Cir- 

. cumstances^ 
Sir Samtnel Romilh/, and Mr. Montague, in support the Costs de« 
of the Petition, cited Ex parte De Tastet (6). pendmg on the 



Mr Hart and Mr. Cullen, for the Assignees. 

The Lor(/ Chancellor. 

There is no Doubt, that a Coutroul is exercised over 
the Choice of Assignees ; which is given by the Statute {c) 
to the Majority of the Creditors, whose Debts amount ^^ 

(a) 2 Rose Bank. Cas. 68. Vol. L 518. 

iJloae Bank. Cas. 324* (c) Stat, 5 Geo. 2. c. 30. 

(b) Ante, Vol. I. 280. S.26, 27. 
See Ex parte Smith, ante, 

-£10, 



Result, 
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1S14. 



Mills, 
Ex parte. 



Joint Credi- 
torsy not en- 
titled to yote in 
the Choice of 
Assignees un« 
der a separate 
Commission ; 
an Agent ap- 
pointed to at- 
tend to their 
Interest, with 
Costs out of 
the.Estate, as 
an Assignee. 



«£lO, to be exercised for the Benefit of all the Creditors. 
When therefore a Person, who has an Interest adverse to 
the general Body of Creditors, has been chosen Assignee, 
the Great Seal has thought it not consistent with their In- 
' terestto confirm that Choice by permitting him to remain 
in that Situation ; and on the other Hand has qualified its 
Power to remove him by a prope^r Attention to his Inte- 
rest; modifying th^ Order with that View, where, the 
Question between him aiid the general Body of Creditors 
can be fairly tried without removing him. So in another 
Class of Cases, where undoubted Creditors have no Right 
to vote in the Choice of Assignees, that of joint Creditors 
under a separate Commission, without interfering directly 
I should follow Lord Thurlow ; who said, though he could 
not appoint the Assignee, he would appoint an Agent to 
attend to the Interest of the joint Creditors ; and would 
give such Agent, having the Direction of the Afifairs for 
the Benefit of all the Creditors, his Expences out of the 
Estate, as an Assignee. 

The Question upon this Petition is, whether here b pot 
such a fair Doubt, whether this Class of Creditors had 
any Right to vote in the Choice of Assignees, that I may 
empower the Creditors for Goods sold and delivered to 
appoint some Person to investigate the Debts proved, and 
make such Inquiries as they may think reasonable^ to ascer- 
tain what has become of the Goods, disposed of to the 
Bankrupt in this short Period of three Months ; with li- 
berty to them to apply afterwards either for the Removal 
of the Assignees, or otherwise, according to the Result of 
the Inquiry ; upon which also will depend the Question, 
whether that Inquiry, if it proves well founded, shall be 
at the Expence of the Estate, or of the Persons removed. 
If it shall turn out to be a vain Iuquiry,^the Petitioners 
must take the Consequences. I may go this Length ; but 
without that Investigation camiot go farther* 

WESTALL, 
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1814, 
WESTALL, Ex parte. ^»S'»*t 2S' 

THIS Petition, by Creditors, who had proved their The Rule a« 
Debts under a (Commission of Bankruptcy, prayed, *® Taxation of 
that the Solicitor to the Commission may be ordered to * Solicitor s 
refund the DiflFerence between the Amount of his Bill, as ^^^ adopted in 
charged, and paid to him, and as reduced by the Masters ; *^ "*P^ ^ * 

who took off more than a sixth. The only Question was , ^^ ^ 

, ^. n . theBiUlaxed 

as to the Costs. i_ .t_ ^ 

by the Com- 
missioners. 
Mr. Hartf and Mr. Cooke^ in support of the Petition. o R tax 

tion by the 
S\t Samuel Romillyy for the Solicitor, submitted, whe- Master beinir 

ther the Rule applied to Bilb in Bankruptcy, and parti- reduced above 

cularly to the Bill, taxed by the Commissioners, the a sixth Costs 

subsequent Taxation being in the Nature of an Appeal against the So- 

from them. licitor. 

The LordCn AVfCEJfLOR said, the Course in Bankruptcy 
proceeded by Analogy to the Statute (a) ; and the Rule 
applies also to the Bili^ taxed by the Commissioners. 

The Order was pronounced accordingly, that. the Solir 
citor should .pay the Costs of the Taxation (1).. 

(a) Stat. 2 Geo. 2. c. 23. 8..22. 



(1) Instances of TaxatioR Smith, 5 Ves»7o6> E* parte 
in Bankruptcy, are Ex parte Amymrnth, 13 Vee. 124. 



FREYDEBURGH's 
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1814, 
August 24« 

Bankrupt, 
knowingly per- 
mitting a ficti* 
tious Debt to 
be proyedi not 
entitled to his 
Certificate. 



FREYDEBURGH's Case. 

n^HE Lord Chancellor, upon a Petition to stay the 
Certificate of a Bankrupt, expressed himself in the 
following Terms : 

If the Bankrupt has permitted one fictitious Debt to be 
proved, knowing it, h^ is not entitled to his Certificate ; as^ 
not having made that full Disclosure, which justifies the 
Commissioners in giving the Certificate, required by the 
Act (a). I suppose the Commissioners signed this Certi- 
ficate on sufficient Grounds; though I should have had 
great Difficulty upon it, contradicted as the Bankrupt is 
as to the Production of his Books. 

(a) Stat. 5 Geo. 2. c. 30. Rose Bank, Cas. 71* 
8. 10. Ex parte Shirley^ 2 



1814. 
Lincoln's 
Inn Hall. 
August z\. 

Costs to a , 
Purchaser : the 
Vendor having 
established his 
Title before the 
Master^ after 
Contest, upon 
a different 
Ground from 
that in the Ab- 

[143] . 
stract deli* 
vered. 



FIELDER V. HIGGINSON. 

THE Abstract, delivered to a Purchaser^ stated a- 
mitation, after Estates for Life, to the first and 
other Sons of Mrs. Macauley by Mr. Macauley in Tail ; 
with Remainders to the Heirs of her Body by him, and to 
the Survivor of Mr. Iind Mrs. MacatU^ in Fee; widi a 
joint Power of Revocation and Appointment. 

The Purchaser objected^ that the Power was not duly 
executed : and the Vendor, having contested that Point in 
the Master's Office, abandoned it ; then for the first Tkiie 
stating, that there was no Issue of the Marriage; and tfie 
Husband survived. Failing in Proof of the Allegationi 
that there had not been any Issue, another Grround virai 
taken ; that thera had been Issue, who were dead ; and 
upon Proof of that the Master's Report ii\ Favour of the 
Title was obtained<^ 

On 
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On the Motion to make the Order for confirming the 
Master's Report absolute a Question arose as to the 
Costs; which led to a Motibn by the Purchaser for a Re- 
ference for the Taxati9n and Payment to him oftbe Costs 
of the Reference upon the Title and the several Applica. 
tions to the Court. 



1814. 

FlBLBSR 

HioamsoN. 



Mr. Leach, in support of the Motion. 

Mr. Reupell, for the Vendor^ resisted it^ on the Ground^ 
that there was no Instance, where, the Master's Report 
bdng in Favor of the Title, the Purchaser had obtained 
the Costs of the Reference. 

Mr. Hart {Amicus Curue) referred to Goodliffe v. 
l2u5^, and another recent Instance. 

The Lord Chancellor made tbe Order (a). (1). 



(«) In 



V. 



Co/. 



Huge, at the RoUs, 6th Dc- 
gember^ 1814, the Plaintiff, 
the Vendor, succeeded in 
making out his Title before 
the Master : but^ as it was 



not clear on the Abstract de- 
livered before the Bill filed^ 
and Fielder v. Higginson be- 
ing mentioned, the Decree 
for a specific Performance 
was made, without Cqsts. 



(1) Vendors^ having by 
their Mistatement^ probably 
not intentional^ but a mere 
Mistake^ occasioned the Suit, 
were fibced with all Costs, 
Harriion v. Coppard, 2 Cox. 
818. On the other Hand, 
a Purchaser, on the errone- 
ous Opinion of a Convey* 



ancer resfstmg a Perform- 
ance, which is ultimately de- 
creed against him, must pay 
Costs; Mating y. HUl, 1 
Cox. 186. Further see Co<yp. 
Rep. 40. Vendor not making 
a good Title ordered to pay 
Costs, though' he was only a 

Trustee. 

BROOKS 



DscTM for 
q^ciic Perform- 
anct without 
Costs to the Plain- 
tiff, the Vendor: 
the Title, though 
established be- 
fore the Master, 
not being clear 
upon the At>* 
•tract. 
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1814, 

^'"' "• BROOKS V. SNAITH. 

InaCreditor't a MOTION was made to open the Biddiag npona 

Suit Bidding XX Sale in a Suit by Creditors : the Advance offered 

opened on an being jfaoo upon ^10,000. 
Advance of 

£500 upon -m.r -rr ' r^t iLr ' 

^10 000: pay-- Mr. -Htfr*, w support of the Motion. 

, ' , Mr. Heys for the ^B^cbaser^ resisted it on the Ground^ 
r t fl th ^^^ ^^ ^""^ offered, being only £5 per Cent, was Ifess than 
Ex^nces of ^ *^ ^^"^' ^""^ required. 

p , ge .. jp^^ Lor(/ Chancellor, observing, that this was a 

Creditor's Suit, made the Order ; directing the Sum of 
^500 to be paid into Court, and the discharged Purchaser 
to have his Ezpences (a), 

(a) fFkite v. fViUon, 14 ion. Ex parte, I Ball & Bat. 
Va. 151. and see Parting- 209. 



1814, 

^^- ^^- ' SHARP V. ASHTON. 

Plaintiff in a fT^HE Bill prayed an Injunction to stay Proceedings 
Bill for an In- X at Law. On the 30th of November, 1813, the In- 
junction must junction fo^ ^ant of Answer was extended to stay Trial, 
state at once ^^ ^^^ ^^y^ ^f ^^^ following Jpril the Defendants put in 
the whole Case . • 

within his . 

Knowledge : but the Court, though very jealous of Amendment without 
Prejudice to thejnjunction, permits even Ee-amendm,ent; ascertaining 
precise) V its Nature, and by clear $^nd.positive Affidavit that: the Plain- 
tiff had not a Knowledge of the Facts, en^Ung him to bri^g that Case 
upon the Record sooner. 

their 
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their Answer! which on the 18th was referred for Im- 
pertinence. The Impertinence being expunged, the 
Plaintiff took Exceptions- to the Answtr; which were 
allowed, lie Pkiatiff then amended his' Bill ; and on 
^ 30th of June obtained an Order, that the Defendant 
dfc>nld answer the Amendment and Exceptions at the 
same Time. In September the Defendants' Answer was 
9worn ; but not having been filed on Account of some In* 
formality a Motion was made by the Plaintiffy that he may 
be at liberty to re*amend his Bill on Payment of ^Os. Costs, 
without Prejudice to the Injunction^ The Affidavit of 
the Plaintiff and hi^ Solicitor aUedged, that, except by 
die Answer to the amended Bill tb^ bdd no Notice of a 
Fact, which vras very material Ihfbrination to the Plahi* 
tiff in the Prosecution of this Cause; and in his Defence 
to the Aetion ; thiatt all the Circumstances, connected with 
A^t Transaetioh, must be brought before the Court, either 
by Way of Supplement, or Re-aniendment, more particu* 
lariy than as stated in the Answer, and the Plaintiff cannot 
safely proceed to Trial without the Defendant's Answer 
to such supplemental or re-amended Matter. Tlie Affi* 
davit thien stated the proposed Re-anyendments* 

Sn* Samuel KomilTj/f and Mr. Shadwell, in support ot 

tlie Motion, contended, that, as it was sworn, the Facts 

bad come to the K!no wiedge of the Plaintiff by the Answer 

to the amended Bill, he was on the]^Iate Case of Mairy^ 

Thellusson (a) entitled to the Order* 

Mr. 



1814. 



Shab» 

ASHTOK* 



(a) Maik vw Ths£lusso)t. 
(Ex Eehtume). 
gtikJvH9, ISi^ 
The lar^CiTANCSLilOM. 

lliis ia te' AppHctttion for 
Leave io"amend tfte Bill 



Vol. III. 



without Prejudice to the In- 
junction obtained^ as it has 
been represented, sboii after 
the BUI wAa^led. The De- 
fendlant a few Days ago^ 
movod for three Weeka ftiu 

since the Bill filed, and on 

L ther 



Re*amendment 
permitted without 
Prgadrce to an 
Injunction, on 

Affidavit, that 
the FactSy which 
must be stated, 
came to the Plain* 
tiff's Knowledga 
payment of Costs^ 
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1814. 



Sharp 

■V. 

•AsHToir. 



Mr. Hartf and Mf. ^gar^ for the Defendautr^ 

The Lord Chancellor. 

Tliis is a Motion of great Inoportance to the Practice; 
The Court^ requiring in these Cases of Injunction, that 

.• . ' the 



tber Time to put in his An- 
swer on the special Ground, 
that his Solicitor, having but 
recently come into the Cause, 
had not sufficient Time to 
prepare the Ansjvrer : the 
Plaintiff desiring^ if thatTime 
should be granted, that he 
should have a few Days to 
amend the Bill ; and that the 
Defendant should answer the 
amended Bill within the three 
Weeks^ the farther Time 
prayed for putting in the 
Answer. It appeared to me, 
that the Princijfde, which the 
Court had always looked to 
on Injunction Bills, was, that 
the Plaintiff should be re- 
quiired at first to state the 
whole of his Equity ; with a 
View to prevent that Delay, 
which would arise from the 
Practice of filing Injunction 
Bills, and afterwards amend* 
Ing then^; and with that 
View the Cour* is extremely 
jealous of Applications Tor 
Leave to amend, where the 
Subject of the proposed - 



Amendment might have been 
made Part of the original 
Bill. As, however, there 
might be Circumstances^ 
making it reasonable, I 
thought it my Duty to see, 
what were the Amendments 
proposed, and whether the 
Subject of them had i> not 
come to the Knowledge o£ 
the Party at the Time be 
filed the Bill (<i}. I donoT 
recollect a single Instance of 
Amendments allowed widi«, 
out Prejudice to the Injunc* 
tion, where the Costs were 
ordiered to be paid by the 
Plaintiff to the Defendant, 

With respect to the Ques«» 
tion, whether the Subject of 
the Amendment has been 
lately dfscoverec^ the Affi* 
davits, I take it, mean to re* 
present, that the Existence 
of these Letters was disco* 
vered by the Plainti& since 
they had an Opportunity of 
putting them 11^ the Bill; and 
I take them to pledge them- 
selves ^at wliat^tfaey mean 

to 



(a)iliKe,VoUlLp.l03 
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H7 



the Plaintiff should originally file his Bill for the Purpose 
of obtaining an Injunction upon the Merits (1), after the 
Injunction has been obtained the Courf considers it not 
too hard upon the Defendant to permit an Amendment 
without Prejudice to the Injunction; but very rarely allows 
a Re-amendment of an amended Bill. The Court has 



1814, 



Smarf 

V. 

ASHTON. 



to State by Amendment eame 
to their Knowledge, since 
they filed the Bill, and the 
whole of the Matter, which 
they mean to put by Way of 
Amendment, Is to be speci- 
fied in the Affidavit; that 
the Cpurt may see, and that 
the Parties may know, in 
what Way the Bill is to be 
amended. That Difficulty I 
would dispose of by direct- 
ing the P]ainti£& to shew the 
Defendants the Amendments^ 
before they are put in the 
Bid; ahd^ my Opinion is, 
that thfi Plainti£i should be 
at liberty to amend: but it 
must be done by the ISth 
Instant ; and upon the usual 
Terms of 208. Costs. 

On the 27th of June 1812, 
Mr. Hartf for the Defend- 
ants, moved, that the Minutes 
of the Order made on the 9th 
of June might be varied ; that 
the Words, « Let the Plain- 
** tiff be at liberty to re* 
** amend his Bill without 



« 



ft 



*< Prejudice to the Injunc- 
** tion already obtained ih 
'< this Cause, but the same is 
*' to be amended by the 12th 
** Day of June Instant ; and 
** let the Defendants be at 
liberty within three Weeks 
to make any Application 
*' they may be advised re* 
** Specting the Writ of Error 
" now depending," might be 
omitted; that the Defend- 
ants might have three Weeks 
farther Time to answer the 
present amended Bill ;' and 
that the Plaintiff might be 
directed to pay the Costs of 
this Application* The jDrder 
made on that Application, 
was, '* that the Plaintiff do 
** amend his Bill in a Week; 
'<and that the Plaintiff do 
'< pa/ unto the Defendants 
'* their Costs of this, and of 
'< the former. Application, 
** made the 9th of June In* 
««stant/' Reg. Lib. B, 1811. 
Fo. 797 1 b, 1 132, a. 



(1) Narris t« Kamedy, 1 1 Vet. 66S. 



permitted 



H$ 



1814. 

Sharp 

A3HT0N. 



OASEft iff. qi>;/^NQ:6!^>5- 

permitted it; and^ I believf, in tbe. Qaae (a) refprFc4 to» 
The Principle of requiriog^ t(iip Case for die In^u\ictiQi| to 
be put upon the Record immediately is, that the Party, 
the Prosecution of whose Demand at Law is to be d^" 
layed by the Injunction^ shall be delayed as short a Tinae 
as can be consistent with Justice : but jkhaf Principle is ao^ 
controverted where a Plaintiff is not informed, that an 
Eqiuty exists, which would entitle him to Relief. No 
Blame can attach upon him for not putting h upon the 
Record, until he knows it: but as soon ikS he knows it he 
must put it on the Record. In the Case cited, I think, 
die Information M^as obtained, not from the Record, but 
aliunde. It is not material for this Purpose, how the 
Plaintiff procures the Information ; even though uuduljf 
obtained: but, if he gets it from the Answer^ the Cour^ 
must know from the !Bil) aivd Answer, Uiat he cannojt baye 
a3 much Benefit, as if be had asked farther Queytiqmu 
Jn that Case tfaereforie the Court required. tQki^pWi wl^ 
were the prppo^i^ Am^peiit^ ; wbeUier they were.OMbt 
teiial ; and, if matMrial^ to have ascertniiied by clear tod 
positive AlBblavit that diey ^'elated to Facts, of which ike 
Plaintiff bad aot a Knowledge, enaUin^ hini to bring that 
Case upon the Record sooner. AH these* Faets aiiistbe 
substantiated. 



{a) Mair v. Tkdhisiom^ aniCf 145, lu 



1 f 



TUnN, 
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1814, 
TVTUit Ex parte. JuneU. 

Nov. IS, 

I 

rriHIS PeCitioli was presented by Creditors of Ber- at 
J- nard Dolan; who, in 18 10^ by Deeds df Lease and Trustee within 
Release cpfiveyed and tssigtied to Wallace and the Peti- the Statute 4 
titioner Tutin, two of bis Creditors, Freehold and Lease- Geo. 2. c. lO 
hold Estates^ in Trust to sell for Payment of his D^bts. must be with- 
The Trustees having eontracted for the Sale of one Estate, out Interest or 
atid Wallace becoming of unsound Mind, and incapable Duty. There- 
of coibpieting the Sale, the Petition prayed^ that a Com- /^^^« having an 
mission of Lunacy tnay issue against him. Interest as a 

Creditor, the 

Mr. Bahber^ in support of the Petition. Trust being 

to sell for Pay- 
Sir Samuel Romilly resisted the Petition, on ,the ment of Debts, 
Ground that it was neither to protect the Person, nor the he is not with- 
Property of the Lunatic : but to enable the t'etitionei^ to i^ the Act. 
make a good Htle; and said, that if such a Commission 
could issue, the Expence ought to be borne by the j^eti- 
tioners, thie only Persons to receive the Benefit of if. 

The Lord Chancellor said, the Petitioners must 
take the Order at their own Expence ; and, if a Commis- 
sion is to issue, must pay the ^xpenbes of snch Conimis- 
sioB, beihg fot* their Betiefil, ll^ to th« Tiineof peifec^hg 
the Tide to ^e Estate iii ^u^stioil ; reserving the Qties<- 
tion as to their Reimbtirsemetit, if aiiy other Persob shdl 
aft^rWitrds adbpt t^ €6tifilnissidh (1). 



(l) In Ex parte hrydges^ Trustee conveying within the 
Coop. Rep. 290, the Lord Statute must be paid oUt t>f 
ChanceUorhiM^ihsX the Costs the i>udatic'& fistate. 
of the CiyMiuilleB iRaZiiinfliiK 

LS XXMikMbn 
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1814. A Commission of Lunacy accordingly issued; under 

^ ^"^^ which the Inquisition found^ that Wallace is a Lunatic, and 

Exporter George Wallace, his Heir, is of the Age of twenty Years. 
The Master's Report, appointing Committees, and stating 
the Heir to be under the Age of twenty-one, with re- 
spect to the Inquiry directed, whether the Lunatic was a 
Trustee or Mortgagee within the Meaning of the Act of 
4 Geo. 2. (a), stated, that the Trusts as to the Receipt of 
tlte Purchase Money, and its Application by Payment to 
the Creditors, still remain to be executed ; and the Lunatic 
is himself entitled to the Payment of his Debt out of it ; 
that the Lunatic there foie is not a bare Trustee, but had 
an absolute and immediate Interest under the said Deed; 
and is therefore not a Trustee within the Statute. 

Another Petition was presented, praying the Confirma- 
tion of the Master's Report. 

Mr. Johnson, in support of the Petition, said, that 
. there was no Difference between an Infant Trustee under 
the Statute of jinne (6), and a Lunatic Trustee under the 
Statute of 4 Geo, 2. ; and referred to — " v. Hand- 

cock (c), as a Case, where there was a Duty to perform* 

Mr. Wilson, for the Committees, did not oppose the 
Petition. 

The Lord Chancellor. 

It has been long settled, that a Trustee within this Act 
of Parliament must be a Trustee without Interest, and , 
withput Duties, for the simple Purpose of parting with 
the Estate. This is the Case, not of Personalty, but of 
Freehold Estate, and a Trustee with Duties to perform. 
The Case, that has been referred to, is perfectly right. It 

(a) Stat. 4 Geo. 2. c. 10. (c) IJ Ves. 383. 
(6) Stat. 7 Ann. c, I9, (1 ). 



*" (1) See the Aitome^'Ge* lainy^ 2 Cox, 221. 4!!t2. 
ncral v« Pomfrct, Ex parte Bel* 



does 
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^ 

* • f 

does not appear from the Report, that there waa a Duty 1814. 
to perform ; and if there waj, it m ould be very different t^"^^ 
from this, as the Money^ due on the . Mortgage, was Mo- £^ oarie 
nejj for which one Executor on Payment to him could 
give a Discharge: but the Purchaser of this Estate must _. 
pay the Money to both the Trustees {a). within ^hf Sta- 

tutes 7 Ann. 
The Master^s Report therefore is right in stating, that ^' l9>asto In- 

this is not within the Act. ^°^*' *°^ ^ 

Geo. 2. c. 10, 

* ' ' ■ * as to Lunatics, 

(a) Fellows y. Mitchell, 1 P. fFms. 83, and Mr, Cox's Note 1. though entitled 

as Co-executor 

and residuary 

Legatee to the Mortgage Money : the Discharge of the other Executor 

leaving a naked Trust. 



1814> 
DAVIS V. JENKINS, Nov. 2, 19. 

THE Bill, filed by some of the Pew Owners of a Jomt Pur- 
Chapel for Protestant Dissenters, and the Minister, ^"*8®» ^® 
appointed by the Pew Owners and Congregation, stated, J^ , ^ 
that in 174f9 several Persons, being " Protestant Dis- their Heir& 
" senters,'* purchased jointly a Piece of Ground for the Successors and 
Purpose of erecting a Chapel; which was afterwards Assigns for 
erected for the Use of the Purchasers, and others ; who ever, in Trust 

contributed to the Building} and erected Pews at their for erecting a 

Protestant Dis- 
senting Chapel : the Regulation of such an Establishment, with no fixed 
Revenue, but supported dniy by voluntary Contribution, is the proper 
Subject of a Bill, not an Information : the Appointment of a Minister 
in the Congregation generally, not in the Heir of the surviving Trustee : 
the Number of Trustees to be kept up: but the Mode of appointing 
them and the Minister, whether by .the Majority simply or in any more 
limited Way, being uncertain,, an Inquiry was direded, who accord- 
ing to.the.Natui*e of the Establishment are entitled to propose Trustees, 
and elect and approve a Minister. 

L 4 own 



tn 
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Ii3l4. 



Bavis 

JSNKINSk 



own Expence; that the oud Pew Owners aite At GaVf 
Persons beneficially interested in the Land and Chapel ; 
and such Pew Owners and the rest of the Congregation from 
Time to Time appointed a Minister ; to whom a Sai^y 
was paid, raised partly amongst themselves, and partly by 
the Interest of Legacies ; the Pew Owners regataUng ibe 
Chapel, directing Repairs, &c» 

. , • - « ■ . ■ 

The Bill alledged, that the Defendant, the Heir of the 
Survivor of the Persons, to whom on the Purchase in 
1749 the Laud was conveyed, setting iip a Claim to the 
Chapel and Land as bis own private Property, appointed 
an improper Person as Minister, placed a Lock on the 
Door of the Qiapel; threatening to bring an Action for 
removing it ; and charging, that the Defendant is a mere 
Trustee, prayed, a Discoveiy and Delivery of the Deeds ; 
that new Trustees may be appointed ; that the Defendant 
may be decreed to exect^ a proper Conveyance to diose 
Trustees, and may be restrained by Injunction from c6m- 
mencing any Action of Trespass or Ejectment, or o^r 
Action, against die Plaintiffs, or any Owners or Propriefcrs 
-of Pews in the Chapel, and from interfering in the Ma^ 
nagem^nt, or ititemipting Divine Service. The Injono- 
tion^as obtained upoii Affidavits. 

Tble Answer stated the joint Purchase by five Phv^* 
teitant Disisenters, in consideration of <£5, their own Mo- 
ney; setting forth the Conveyance tO' those five Persons, 
their Heirs, Successors and Assigns, for ever, to hold to 
them, their Heirs» Successors and Assigns, for ever, upon 
Trust foi* building and erecting thereon a Meeting House 
for the Public Service of Dissenting Protestants, and what 
tijiber Conveniences may be dionght fit and proper for the 
Advantage therebfy and to be ^w^yd mdintain^ thereto, 
4Emd preserved by Fence or WaU'by the said (inaming the 

Purchasers), 
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Purchasers), their Heirs, Successors, and Astignsj for 16UI. 
«ver. 



Davis 

JO. 

The Answer insisted, that the Chapel was built for die Jbnum* 
Use of the Purchasers of the Land, and others, who con- 
tributed to the Building under the Direction of those five 
Persons ; and Pews were erected by them and others at 
their individual Expence ; denying, that the Pew Owners 
are the only Persons beneficially interested in the^Land 
and Chapel ; or that they and the rest of the Congrega-> 
tion did from Time to Time appoint a Minister : on the 
contrary insisting, that, with the Exception 6f the Plain- 
tiiF, no Minister was ever appointed without the Consent 
and Approbation of the Purchasers, or the Survivors; the 
Salary of the Ministers being paid by the Rents of the 
Pews and a Contribution ; that the Owners of the Pews, 
subject to the Control of the original Purchasers, 8cc. 
mani^ed and regulated the Chapeli Sec; that some of 
the Cou«*regation appointed the Plaintiff to be the Mini- 
sler ; others with the Defendant dissenting from that Af- 
poiottnieni ; submitting, that the Right of Appointment was 
vcated in the Defendant ; that the Plaintiff, claiming to be 
the Minister, was an unfit Person for diat Office ; having 
preached improper Doctrines, and iQculcatad Doctrinet 
liirectly adverse to each other ; and the Defendant at the 
Bieqqest of a Part of (he Congr^ation a))pointed a Mii^ 
ster ; who was objected to 1^ aevei^teen of the Congf^egap 
tiqp^.and approve^ by fifty^four. 

Mr. Leachy Mr. Be//, and Mr. Blake, in support of the 
Motion to dissolve the Injunction, contended, that the Suit 
ought to have been instituted by Information. 



The 
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The Lord Chancellor. 
Davis rp^^^ Question, what is that Species of Suit, that must 

be maintained by Information, and cannot proceed upon 

^. . . * a Bill, is a Point of great Difficulty. It is not true, as 
Distinction ' ^ ... 

« ' If. ^^^ heen contended, that, when the Subject is a public 

nation and Right, the Suit must be by Information. Lord Hardr 

Bill: the for- ^icfce's Opinion, agreeing with that, which I now express, 

mer not neces- appears in the Case of St. James's Parish, Clerkenwellj 

sary, where the before me (a) ; which was also by Information in 1747, be- 

Subject is a fore Lord Hardwicke {b), who dismissed that Information 

public Right, with Costs, as having no Office with regard to such a 

as the Election Right. Nothing was prayed by the Information with re- 

of a Minister gard to the Distribution of the Pension ; and this Court 

by the Pa- h^d nothing to do with the Right of Election. Lord Hard- 

rismoners or jg^icke therefore left them to Law ; and a similar Decision 

ongrega on, ^^ made here at a much later Period, 
unless connect- 

ed with the It is very difficult to know, what to do with these dis- 

Revenue. senting Societies. The Court will certainly enforce their 

Rights ( 1 ) ; butmust first enquire what they are. This Con- 
veyance, thus inaccurately made to these Persons and their 
Successors, cannot be understood as meaning to vest the 
Interest in five Trustees, so that the whole Management 
might by Devolution of Descent fall to one Person, per* 
haps not of the same Persuasion, but a Roman Catholic 
or Jew. The Object must have been to secure a Suc- 
cession of Trustees ; and either that their Number should 
insure a Minister, capable of performing the Functions of 
his Station, according to the Doctrine of the Founders, 

(a) Tke Attome^rGeneral combe, 14 Vet. 1. , . 
v. Forster, 10 Ves. 335. The (b) 1 Vet. 43. 3 M» 
Attorney-General v. Netv- 5J6. 

(1) See The Atlomey-Ge- tomttf-Generalw. fVansay, 15 
neral y. Fowler, 15 Ves. 85. Ves. 231. 
and Cases there cited. At* 

or 
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or diat the legal Act of the Trustees^ appointing the Mi- 1SI4. 

Ulster^ should be regulated by. the Votes of the Congrega- ^ vu^w 

tion, taken in some Way; and the Law, I apprehend,. 

would say, the Majority was the Congregation, (a) ; as Jsmkims 

Lord Hardwicke held, that all the .Parishioners were en- . ^ 

titled to vote ; and it is obvious, what Sort of Election 

that is. 

This Defendant cannot maintain, that he alone shall de- Jurisdiction as 
termine who is to be the Minister. In general Cases the to the Right of 
Question, who is duly elected, is tried by Mandamus : but Election of the 
some Ground must be laid for that ; and, if such a Ground ^'^*® er o a 
does not exist in the Case, this Court has, I believe, enter- if h 

tained a Suit to determine that Right. The Question Mandamus' 
here depends upon the F8rm of the Pleadings ; which I but^ if no 
will look at. Ground for 

— "-^""""•^-"~— ~ that,ma]rbein 

The Lord Ch a n cello it. Equity. 

This Motion involves great Specialty. It seems right jvbr^ jg^ 
to take the Account of this Establishmient from the An- 
swer; which does not materially differ from the Account 
in the Bill and Affidavits, upon which the Injunction was 
granted, stating, that about the Time in the Bill mentioned 
five Protestant Dissenters, professing what Doctrines the 
Record is silent, purchased jointly for £5 a Piece of 
Ground for the Purpose of erecting a Chapel for the Ce- 
lebration of Divine Worship according to the Doctrine 
they professed and believed in, for the Convenience of 
themselves and those of the same religious Persuasion. 
The Ground was conveyed to them, their Heirs, Succes- 
sors and Assigns, for ever, to hold to tliem, their Heirs, 
Successors and Assigns, for ever, upon Trust for building , 

and erecting a Meeting House for the Public Service of 
Dissenting Protestants, and what other Conveniences 
might be thought fit for the Advantage thereof^ and to be 

(a) Fearm v. fVebb^ 14 Fes. IS. 

always 
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always itiUmtilitied diereto. Upon the !f aee of dib 
the EstablMhm^tit consists of no more than this. ThdHft 
is no Provision, by which those Successors are to be c&tt^ 
st^uted) who are mentioned both in the granting Part tfdd 
the Habendum : nor is there any Provision as to the Mode> 
in which any Person is to be plac^ in the Pn^it for th^ 
Purpose of giving them religious Instruction ; and^ di6 
Answer not stating what Protestant Dissenters these are, it 
is impossible to ^orm. a judgment, except from Practice, 
in what Manner, and upon what Prmciple, the Election 
of a Minister is to be made. 



The Answer, stating, that a Chapel for the Use of the 
Purchasers of the Land and divers other Persons, who con« 
tributed to the Building under the Direction of the five 
Persons, here acknowledged to be the sole Managers, and 
that Pews* were erected by them and others at their indi- 
vidual Expence proceeds to deny, that the Pew Owners 
are the only Persons beneficially interested in the jDana 
and Chapel ; or ttiat they and the rest of the Congrega* 
tion did from Hme to Time appoint a Minister ; asse^ng, 
ott file contrary, not in the Terms, applied to the Reguta- 
tioti of the Chapel, that no Minister was ever appointed 
without the Consent sbnd Approbation of ihe five Persons, 
attd the SurvivcSrs of them, or the Heir of the Survivor, 
exttpt as to the ]^Iaintiff Evans ; who says he is legally 
^ppoitited without that Consent and Approbation. 

It Ui iibposnibfo M repreisent this as ah AsseftiDn, tblit 
the Trttst^es hadthci soU fekctionand Nbmmation <)ftfte 
Minister ; atnbtmliiig to no more than tfais^ that the A\fr 
pokitraent, by xdhoih to be made is not expressed, tixtihl 
%t vaHd withotit the Conseiit and Apfirobaftion bf tte 
Thtdtees, or the Sohri vor or his Heirs. My geiiertS Mb^ 
(ito i8> 4M in tfrese Meeting Hoiises a Prhicii^le of ik^ 

tion 
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|i^., u9iMilly iHT^vailft mucb hiqi^ wu)$ aii4 qnl^rg^ ^an 
Itm^sflt Per90ii9^ who happen tn haye t)i« legul £Utal» ip the 

Tli^ Allegation, that ap anpqal Salary is paid to the Wt- 
pj^ter by the liept of th« Pews and volmitary Con^u* 
tioD^ is material wjitb, reference ^o the Qbiettipn^ that this- 
wl)ic}i ia a Proceeding by Bil|» ought to be by Informft; 
tippj It is very diffiqpit to defiermine, what Specie^ of 
Ip^^tution necessanly, requiries aa Ipformatioo^ .an4 wh^ 
iQ^y be. the Su^j«ct of a Dejcrea without the loterferenpo 
of th^ Mtorney-Gineralj representing the Crowi^i aa4 
tlnerefore public Charities : but this Paasage is matepi^ 
with reference to the Case of The Aitornei/'Gemrul j* 
Parker (a) ; where upon the Election of a Minister of the 
P^/MQish of St. Jam^s, Clerkmwellj^ Lord Hardwtcfce*^ Qpi- 
nipp wai|, that the Informauon^ playing nothing as to tb^ 
Pension^ but only a^ to the Election of the Minisjt^^ was 
improper ; and it ought to have been by Bill ; but^ if there 
h^i bjBj^n a Prayer aa to the Pensiop^ the In]|;erferenpe of 
tb9 jdHQTmu-General would ^fivi? been i^eceasary. 

» 
Thi9 Charity has no. fi^^ Revenue^ noticing, but what 

dep^n^s pn VQlunltary Contril^tioii ; and, that b^ng the 

F^t| it 13 difficult to 9^f, it cannot be r^ulatpd by Bill 

merely* 

V ..... 

The Admission, that the Owners and Proprietors of the 
Pew^ bav^, but jointly, with and ^ubjept tq the Control of 
tl^i^five Person^ and.tbe.Suirviy^if^jMaid.t^ |{eir of the 
Sfjrmqrn mamag^ all JM^at^t^s^ directed ^epairS| Sec. and 
1^ the E^enqe by vo}unta|7 Coiitri|)Ution^ is material, 
a/9 ^l^wipgi. tl^t; theicf( waf^.notran e:^plu8iy;e Manageiiient 
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V. 

Jenkins. 



All the five Trastees being dead, the Defendant §tate8> 
that he always claimed an Interest in the Chapel under the 
Purchase Deed ; but cannot say, he did so as Trustee. 
He says, however, he had an Interest under the Purchase 
Deed : but what Interest he cannot say : tliat he jditied 
in the Appointment of Minister according to the Modd 
and Course of Election ; not stating, what that is. A Part 
of the Congregation objected to the Appointment of the 
Plaintiff; the Legality of which he deraes, being con- 
trary to the proper and legal Course : the Appointment 
being, as he believes, in the Person or Persons^ who are 
from Time to Time the Co-heirs or Heir of the surviving 
Trustee, and vested in him as the Heir of Ltfwis 
Jenkins, 



Here is an Allusion to the Want of Consent on the Part 
of the Congregation: but upon the whole it is altogether 
uncertain, what is the Mode of Election. 



Dissenting 
Establishments 
siqpported^ if 
the Doctrine 
preached is to- 
lerated by Law. 



The Answer then stales, Aat the Plaintiff has preacftied 
improper Doctrines ; and Doctrines adverse to each other. 
With respect to the latter the Conclusion is easy : but it is^ 
impossible for me to know, what are improper Doctrines 
in the View of this Congregation. The Court will, I ap- 
prehend, support these Establishments according^ their 
Institution, if the Doctrine preached is tolerated fijr 
Law. 

The Result of this Answer is simply, ibat it is dear, 
the Persons, in whom the legal Estate was vested, were 
meant to be Trustees ; that there was to be a Succession 
of Trustees : it was also probably intended, that they were 
to be a Body, who were to exercise a Judgment, giving 
their Approbation to the Nomination of a Minister; and 
it could not be the lo^ntion of the original Founders^ that 

the 
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die casual Heir of whoever Lappened to be the Survivor 
of them should Teg;ukte the whole Discretion^ that was to 
place in the Pulpit the Person^ who should teachf this 
Congregation their religious Dutieii. Here is therefore 
upon the Instrument itself enough to induce the Court to 
say^ as Matter of Trusty it "Kould keep up the Number of 
Trustees. . ; 



1814. 



Datis 



JgHKim* 



Upon another Part of the Case great Difficulty occurs. 
The Instrument does not specify the Persons, who are to 
propose the Trustees, or to elect a Minister. This An- 
swer does not disclose enough to enable the Court to de-^ 
termine that ; or to say, who is a proper Object of Ap* 
probation with reference to the Doctrine, as preaching 
such Doctrine as is agreeable to the original Trust; or 
whether this is a Charity of that Species, where the Mi^ 
nister is elected by the Majority, or according to the Na^ 
ture of the Institution, by any particular Persons, in whom 
the Majority understands itself for that Purpose to repose 
their Confidence ; rendering their Nomination effectual. 
It is not clear therefore, whether any Minister has been 
duly elected : but it is clear, that the Heir of the Survivor 
has no Right himself to nominate; and under the Cir* 
c\mistances, considering that no Demurrer has been put in 
for want of an Information; and the Difficulty of esta- 
blishing, that a Bill is not sufficient, if they cannot agree as 
to the Right of electing a Minister and Trustees, the In- 
junction must be continued ; and the Master must be di- 
rected to inquire, who adcoirding to the Nature of the 
Establishment are eiltitled to propose Trustees, and who 
to elect a Minister, and to approve him, when elected. 




This will not compose the Difference between these 
Parties! but if unfoituinately the^e Establishments are 
formed upon Principles leading to 'Differences, which the 

Court 



leo 



CASES IN CHANCERY, 



16144 



Jkrwm. 



Coiiri Ihis Mt the Means of compo^, that it an 
yenmcei which must be submitted to; and it must* be 
left te the good Sense of those, who ought upon rc%iras 
Motives to be actuated by Feehngs of Moderation and 
Forbearance to provide in the n»ean Time for their own 
ndifiop Ins^ctioB ; wliieh liiis Court htm no Mews of 
providing fol* them. 



ROLIiS. 

1813> 

July l6. 

August 2* 

Construction 
of a Wil]^ pass- 
ing a Fee with- 
out Words of 
Limitation. 

As to the Ef- 
fect of fi De- 
scriptionof 
Lands, as in 
the Occupation 
ofjBL particular 
Tenant, to re- 
strain the legal 
Effect of the 
Word "Estate" 
in a Devise to 
pass the Fee, 
Qtuerc, 



CHORLTON V.TAYLOR. 

nnMOMAS Chorlton by his Will, dsited die ii^ of 
September^ 179d, directing his Debts and L(eg9Mtlo 
be paid^ pfoceeded in the following Terms: 

'' I give and^devise all aj ref^'and persoaal Estrtle to 
'^ my Executors, and Trustees heEetoafteF naiaed in Tnist 
'' nevertheless to pay Debts and Legacies during the Tenit 
'' of ten Years after my Decease to be disposed of wHai 
^' the following Manner and Fofpu Also! give and devise 
'^ to my dearly beloved Wife CfiMarine CAor/lM all dwt 
^* my Messaage or Dwelling-house Garden and PMmisea^ 
'^ thereto belonging where I now live together vntb my 
*^ Household Fuir^^ure and every Thing now usually held' 
^ therewith during th|e Term pf her natural Life; ami'imM 
'' mediately lifter the Death or Deceaae of my said Wife 
^< I give and devise unto my jQraadaon Thomat (Jkoi^imi 
** Son of the late Richard Chorlton all that my Estate 
^' where I now live and all that other Estate and Pre- 
'' mises thereto belongki^ situated in Pendleton afoiMiid 
'' called or known by the Name oif Wash JSslate m* in^ 
^ the Tenure or HoUmg /}{ TAomae Watkei 



a 



or 
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V ^-dr Under-fenants for hb own' Use during fit nifliiral 

^ life; with Remainder to the firit Son of the Body 6f 

' ^the said Tli^mas Charlton lawftdlj begottcfn sevendly 

^' aiftd successively in Tail Mide of the Name of ChorUon ; 

* ^^ and for Want of such lawftil Issuier of that Name either 

^^ by my said Grandson Thomas Chorlton or my S6n 

*^ James Chorlton then I give and devise the said Estate 

^' where I now live and die Wash Estate amongst my 

'^ Daughters and their Children Share and Share alike to 

'' hold unto them as Tenants in Common, but not as joint 

'' Tenants ; and also 1 give and devise unto my Son James 

^ Chorlton all that my Estate and Premises thereto be- 

'^ longing situated in Menton m the Parish aforesaid now 

'' in the Tenure Holding or Possession of William Stott 

** his Assign^ or Under-tenants ; add also I give and .de« 

'^ vise unto my Son James Chorlton all that my Estate 

^ and Premises thereto befloHgidg situated in Mien Brook 

** in the Parish aforesaid now in the Tenure Holding or 

** Possessfdn of the lat^ WiUiam H'arr%s6n his Assigns or 

'< Under-tenants: but if it shalt happen that the Sums of 

'^ Money which I hereafter give mito tiie following Per- 

^' sons at the End often Years as afoi^said which my Exe^- 

•^ cutors aiid Trustees shall have in their Hands together 

^* viitli Interest arising from Iny whole Estate real and per^ 

^ scfoal shall be loo little then I authoriiei my said Exe<- 

^^ cutors and Trustees to sell ailid dispose in the best Way 

'* and Manner they can the EMate at Ellen Brook afore- 

• 

'< ssud to make up th^ said Sums of <£500 each; and the 
'^ Remainder of the Purchase Money to be given' to my . 
'^ said Son James Chorlton or his Heirs/' 



1814, 



Cboelton 



t7. 



Tvivdti 



The Testator then giving several pecuniary Leg^cies^ 
ttAde a residuary Bequest^' not noticing the real Estate; 
and appointed W'Htiam Stevenson and Thomas and James 
Chorlton his^ Executors rind Trustees^ - . ^ 



Vol. hi. 
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' Tbe BiU was filed by Thomas CifnitoM, claimmg ks 
Heir at Law of the Testator^ against a Mortgagee of the 
Ment&n ISstate bj James Chorltcn; who clied in lSd4 
leaving a Son; and the Question was^ wheAier Jarfies 
ChorltOH took an Eatete in Fee or for Life onfy id that 
Estate. 



Mr. ^gar for the Plaintiff, contending, that James 
Chorltan took only ap Estate for Life in the Premises at 
Menton, cited Pettiward V. Prescott (a) ; observing, that 
the Testator appeared upon the Face of this WiQ to have 
known how to give a larger Interest, where he in- 
tended it. 



Sir Samuel Romilly^ and Mr. Belt, for the Defendanh 

Upon the whole of this Will the Testator intended to 
give his Nephew James an Estate in Fee. It is settl^, 
that under the Words '' all my Estate" the Fee passes ; 
unless the contrary Intention appears from other Partsof the 
Will : Fletcher v. Smiton (b\ Roe on the Demise of Child 
V. Wright (c) ; in which latter Case all the Authorities a^e 
collected) and it was observed, that the Description of the 
Lands as in the Occupation of a particular Tenant, was 
not considered by Lord Hardwicke, in Goodwyn v. Good- 
wyn (d), as restraining the general legal Effect of the 
Wjord ** Estate." Where this Testator intends an Estate 
for life, he expresses that Intention ; though certainly 
there is opposed to that the Circumstance, that, where he 
intends the absolute Interest he gives to the Heirs': but, 
if he has used the same Terms, where he unquestionably 
meant a Fee, as in the very next Devise to this is evident 
from a dubseqlient Part of the Will, the Inference is 



(a) 7 F«. 541. 

(b) 2 Term Rep. 656. 



(c) 7 East, 259. 
{d) 1 Ves. 228. 



strong, 
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strongs if not irresistible^ that be meant a Fee in tbiH Itf- 
stance also. The Want of a residuary Clause is very ma*- 
terial. The Effect of the first Devise to the Trustees be- 
ing a Fee, there must be a resulting Trust for the Heir as 
to this Estate, if the equitable Fee did not pass to 
James. 



169 
Chorlton 

V. 

Tatlob. 



u 



The Master of the Rolls. 

The Question is, whether under these WcH'ds, '^ I give 
and devise unto my Son James Chorlton all that my 
'' Estate and Premises thereto belonging situated in ilfen- 
'' toHy* the Devisee takes an Estate in Fee, or for life 
only. It is admitted, that the Word " Estate'* would of 
itself be sufficient to pass a Fee : but it is contended, that 
ihe Meaning of that Word is restrained by the Words, 
which follow, '^ now in the Tenure, Holding, or Posses- 
'^ sion of William Stott, his Assigns or Under-tenants.'^ 

Whether these Words have such restrictive Effect has 
never been determined : nor is it now necessary to decide 
what would be their Effect, supposing there were nothing 
else in the Will ; as upon the whole Will the Testator's 
Intention to give a Fee to his Son James is sufficiently 
clear. 

The Will begins by directing his Debts and Legacies to 
be paid. He then gives all his real and personal Estate 
to his Executors and Trust^s, upon Trust to pay Debts 
and Legacies during the Term of ten Years after his i)e* 
cease, to be disposed of after the following Manner and 
Form : that is, after the ten Years to be disposed of io 
di^fe following Manner. He then gives Estates by particu- 
lar Description ; and it is admitted, that he has given Spe* 
cifically every Estate be had, with Words of Limitation 



August 2* 



M2 



added 
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V, 
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added to some of the Devises^ not to others : this Devise 
to James, has no Words of Limitation. There is a rest-' 
duar J Bequest ; which does not mention his real Estate^ 

Upon similar Circumstances considerable Stress was laid 
by Lord Mansfield in Frogmorten v. Haliday (a). It is- 
true^ there were other Circumstances: but the Word 
'^ Estate" was wanting ; and therefore it reqmred stronger 
Evidence of Intention to shew, that a Fee was meant to 
pass. 

Lord Mansfield thus observes on the Effect of those 
^Particulars, in which that Will corresponded with this ; 
that the Testatrix had declared, she did not mean to die 
intestate as to any Part of her real Estate. 

» ■ • - • *■ 

The Will began thus : ^' As for my worldly Affairs, ancti 
'^ Estate, 8cc. I do dispose thereof in Manner follow* 
«ing/' 

Lord l^ansfield proceeds thus : '' She has specifically 
<' named each Part c^ it ; and her sweeping residuary 
'^ Clause does not mention her real Estate^ Therefore 
^' she thought she had fully disposed of that before ; and 
^^ consequently she meant the Devise to her Son Johti to 
" be a Devise in Fee.*' 



All these Observations apply to this Case ; and there is^ 
another Circumstance of some Weight, as serving to shew, 
that James was meant to take the Fee. The Testator, 
(Conceiving, that the Profits of his Estate during the ten 
Years might not be sufficient for all the Charges, giver 
Authority to the Trustees, if necessary^ to sell an Estate 
at EU^ Brook; which he had devised, to James in* the 
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came Terms as the Estate at Menton ; and then says/^' the 
^ Remainder of the Purehase Money to be given to my 
" said Son James Charlton or his Heirs.'* Why should 
ht mention his Heirs, unless he conceived, that he had 
^ven the Estate to James and his Heirs ? It is a Direc- 
tion, that the surplus Money shall return into the same 
Channel, from which the Estate- had been taken. Upon 
the whole, I think^ James jtook a Fee in the Merktqti 
Estate. 



1^14. 



Chorltok 

Ti^YLOB. 



BARRON V. GRTLLARD, 

THE Bill stated, that the PlaintiiF had advanced se- 
veral Sums of Money in supplying Lodging, Board, 
Clothes, and Necessaries, for the Defendant Maria Ara- 
iella Grillard before her Marriage and during herlnfanc^ ; 
that she attained the Age of twenty -one in August ^ 1811; 
and soon afterwards acknowledged^ and promised to pay, 
the Debt ; and in January ^ 1812, married the other De- 
fendant John Grillard ; who previously to the Marriage 
was informed of the Debt, and undertook to pay it when 
able ; and they had since their Marriage paid a Part of it*. 
The Bill then alledging^ that the Plaintiff, having no Re- 
ceipts or Vouchers, is unable to proceed in an Action he 
has commenced against the Defendants, prayed a Disco- 
very from them« 



1814, 
Nov. 23. 

Demurrer of 
a married Wo- 
man to a Bill 
of Discovery 
against her and 
her Husband in 
Aid of an Ac- 
tion for a Debt 
on her Ac- 
C9unt9 allQwied 



Mrs. Grillard:, having obtained )Ein Oi'der to demur s^ 
parately, put ip a general Demurrer. 



Ui 



Mr. 
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^814. Mr. WilsQn, iu support of the Demiur^, m^^ned Le 

Vv-> Texier v. The Margravine of Ampach {a). 

Geillabd. ^^^ ^^^^^9 ai^d Mr. Stephen, for the Plaintiff, men- 

tioDed Rutter v. Baldwin (J>), and WrottetUy v. Ben^ 
dish (c). 

Mr. Wil$ony in reply, said, that in Rutter v. Baldminf 
if it can be considered an Authority, the Debt was con- 
tracted after Marriage; and in the numerous Cases of 
Acfions against Husbands for their Wives' Debts there is 
no Instance of compelling a Discovery from the Wife. 



The Vice-Chancellor (d). 

As this Bill seeks no Relief, but a Discovery merely, it 
is obvious, that none of the Cases of Relief prayed against 
or by the Husband and Wife can apply, . . 

The Husband is in this Case the responsible Party ; and 

the Wife is made a Defendant merely for Form. The 

Question then is, whether a Discovery from her can be 

compelled. No single Case of Discovery merely has been 

Wife's Evi- cited. The general Principle is, that the Wife shall not 

dence not ad- &^^ Evidence against her Husband ; and what is there, 

mitted against that takes this Case out of the general Rule ? It is adr 

herHusbancl. mitted, that, if the Evidence of the Wife cannot be 

read at Law, the Discovery cannot be had ; and although 
she is a Party, and generally the Declaration of a Party is 

(a) 5 Ves. 322. 15 Ves. the Lord Chancellor, 15 Vu. 
159- 155. 

(b) 1 Eq. Ca. Abr. 226. (c) 3 P. Wms. %^5. 
See that Case questioned by {d) Ex Rdatime. 



I ' 



admissible, 
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^dmimbfe^ .the Caae- of jilbanv. Pritchett (a) proves, 
that her Deckration could not be recdived» 



The Demurrer Mras allowed. 



(a) 6 Term Rep. 6S01 



IS14* 



Barrow 
Grili«ard. 



MUSGRAVE V. MEDEX. 

THE Billy stating Articles of Co-partnership between 
the PlaintifiF and the Defendant^ under which the 
Defendant's Son Isaac Medea?, then residing at Gibraltar, 
was to be their Agent, prayed an Account of the Co- 
partnership Dealings, &c. and a specific Performance of 
the Articles, or a Dissolution of the Partnership. A Re- 
ceiver having been appointed, and the Defendant having 
put in his Answer, a Motion was made on the Part of 
the PlaintifiF, that the Receiver may be at Liberty to in- 
stitute a Suit in this Court against Isaac Medex for an 
Account of the Partnership Property, and to. restrain him 
from receiving any of the Debts, and that the Suit may be 
prosecuted by the Plaintiffs 

Sir Samuel RomiUt/, in support of the Motion z Mr. 
Leach, and Mn Wingfield, for the Defendant, resisted 
it. Affidavits were produced on both Sides. 



1814," 
Nov. 24. 

Institution of 
a Suit on Be- 
half of Persons, 
having a com- 
mon Interest, 
not directed on 
Motion and 
Affidavit with- 
out a Refer- 
ence to the 
Master^ whe- 
ther it is for 
their Benefit. 



The Lor^ Chancellor^ 

In the whole of my Experience I do not recollect an 
Instance of such a Motion as this. The general Principle, 

M 4 upon 



us 
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musobave 
Mbdbx. 



upon which the Court authorizes a Suit to be instituted at 
the joint JExpeoce of the different Parties in a Suit de« 
pending 6n several Persons^ having a joint Interest in the 
Subject, is^ that the Court exercises its best Judgment 
for the Benefit of all the Parties. But I do not apprehend^ 
that the Court is in the Habit of directing a Suit to be 
commenced upon Affidavits, The Course is to ascertain 
bj a Reference to the Master, whether it is for the Benefit 
of the Parties, that a Suit should be instituted ; and to 
that Reference the Defendant is entitled, unless he chooses 
to waive it. 



The Defendant accepting that Offer^ the Reference was 
directed accordingly. 



1814, 

IfofV. 28. 

Injunction, 
restfaining the 
Sale of an 
Estate^ until 
Answer to a 
Bill, alledging 
a parol Agree- 
znient to ex- 
change, partly 
performed by 
the Plaintiff, 
having pur-* 
chased an 
Estate for 
the Purpose. 



CURTIS V. The MARQUIS of BUCKINGHAM. 

THE Bill, alledging a parol Agreement to exchange 
Estates, partly performed by the Plaintiff, having 
purchased the Estate, to be given in Exchange for that of 
the Defendant, and charging, that the Defendant's Estate 
was actually advertised to be sold by Auction, prayed a 
specific Performance of the parol Agreement, and an In- 
jiinction to restrain the Sale. 

Sir Samuel 'Romilli/^ and Mr. JVilson, in support of the 
Motion for an Injunction, mentioned Echliffe v. Bald- 
win (a). 



(a) ifl Vci. 20;. 



\ 



Mr. 
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Mr. Leach, for the Defendant, said, the Parties had 18t4. 

gone no farther than Treaty, not reaching a concluded Curtis 
Agreement; and this, being an Ex parte Application, on ^^ 

Certificate of Bill filed and Affidavit, could not be sup- The Marquis of 
ported : the Plaintifi^ might appear at the Sale, and give Buckingham. 
Notice of his Claim. 

The Lori Chancellor, having read the Affidavit^ 
granted the Injunction. 



AGAR, Exfarte. . ^^^^ 

THIS Petition, by an Attorney of the Court of Kin^s Petition of an 
Bench, stating, that, as a i?oman Catholic, he could Attorney, a 
not take the Oaths usually annexed to Commissions for Jtoman Catho- 
swearing Masters Extraordinary, prayed a Commission to ^^* ^^ ^^® ^^ 
swear him a Master Extraordinary with the usual Oaths, ^^^ ujder 
except the Oath of Supremacy; and that the Oafli, pre- *^® Statute 31 
scribed by the Statute SI Geo. 3. (a) may be substituted ^^^' ^' ^^^ 

for the Oath of Supremacy. »^'*^^*^^ ^""^ *^ 

Oath of Supre* 

Mr. Bell, in support of the Petition* r^ . . 

'^'^ Commission 

The Lord Chancellor refused to make such an , . ^. 

nim a Master 

Order ; saying, he could not administer a different Oath p |. ^^ ^* 
to a Master Extraordinary from that administered to the refuged 
Ordinary Masters of the Court. 

(a) SI Geo. 3. c. 32. ^e Sect. 1^ and 22. 

DAY 
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1814, 
Dec. 5. 

Motion toi 
dismiss the 
Bill for want 
of Prosecution 
since the An- 
swer not pre- 
vented by an 
Injunction. 

Notice not 
proper : and 
the Production 
oftfieSix 
Clerk's Certi- 
ficate to the 
Register suffi- 
cient without 
produoftogit 
in Court. 



DAYt^.SNEE. 

THE Plaintiff having obtained an Injanctioa until 
Answer, the Answer was filed on the 4th 'November ^ 
1818; and, ho Proceeding having since taken place, the 
Defendant on the 1st of November ^ 1 8 14^ obtained fbe 
usual Order to dismiss the Bill for Want of Prosecution. 
A Motion was made to discharge that Order. 

Mr. Hart^ and Mr. Wilbrahanij for the Plaintiff, in 
support of the Motion, urged against the Order of the 
1st of November f first, that the Six Clerk's Certificate was 
not produced at the Time of making the Motion ; Sdly, 
that the Existence of die Injunction took this Caseoruf of 
the general Bule ; being in the Nature of a decrefad' 
Order ; 3dlj, the Merits ; contending, therefore, that die 
Cause should be restored on Payment of Costs, as in 
Jackson V. Pownal(a). 

Mr. Treslove, for the Defendant, resisted the Applica- 
tion ; observing, that The Attorney-General v. Finch (6), 
Nayler v. Taylor (c), and other late Cases, had decided, 
that it is not necessary to have the Six Clerk's Certificate 
on making the Motion ; that it is sufficient, if produced to 
the Register, when the Order is te be drawn up ; that 
Notice of tlie Motion to dismiss the Bill is not necessary ; 
and that the Injunction makes no Difference. 



{a) \6Ves.2Qi. 
(b) 1 Ves. & Beam.. 368. 
See the References in the 



Note (a), 16 Ves. 205, and 
FuHer V. Willis, mUe, 1. 
(c) 16 Ves. 127. 

The 
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The Lord Chancellor. 



1814. 

Day 

I made very considerable Inquiry as to the Practice, tC 

before I decided the Case of The Attorney-General v.. Sues. 
Mnch ; and take it to be now settled as a Rule, that, if 
the Certificate, when carried to the Register, proves, that 
the Defendant was entitled to it, when he moved to dis- 
miss the Bill, that is sufficient; and 'the Production of 
the Certificate, when the Motion is made, is not neces- 
sary. The Court in making the Order without that Pro- 
duction proceeds upon this Reason, that the Records of 
the Court are supposed to be present. 

Upon the other Points I certainly retain the Opinion I 
expressed in The Attorney-General v. Finch^ and other 
Gases, that this Courtesy among the Clerks in Court is 
not a wholesome Practice; and for this Reason, that, 
when a Subject is brought here, and kept three Terms (a) 
after he has put in his Answer to the Complaint alledged 
against him, it is quite long enough; and, if the Plaintiff 
will not then proceed, the Court ought to relieve the De- 
fendant by dismissing him. 

With respect to the Injunction, the Practice of this 
Court is to grant Inj unctions sometimes until farther Order, 

{a) In Lord Bacon's Time, ceed.) 15. The Act of 4 Ann. 

if Plaintiff proceeded not^ a c. 16^ s. 23, giving full Costs 

Bill might be dismissedy one to a Defendant dismissing 

whole Term after Answer Pla^tntiff^s ; Bill for want of 

having elapsed. (Ord. Ch, Prosecution, seems to have 

11. Mr. Beam. Ed.). Id induced the Court to indulge 

Tothiir^ Time, if Plaintiff re- the Plaintiff until the End of 

plied not the second Term the third Term. Pract. Reg. 

after Answery the Bill wa» (Ed. by Mr. Wyatt) 375. 
to be dismissed. 7<o#ik.(Pro* 

sometimes 
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1814. sometimes until Answer, and sometimes until the Hear* 

^?L ing; but never before Hearing does this Court grant a 

^^ perpetual Injunction ( 1). I think therefore, the Injunction 

S^SXU makes no Difference ; and in strict Practice the Order for 

Dismissal ought to stand. 



The Bill was retained on Payment of the Costs of Dis- 
mission, and of this Application. 

(1) Cause shewn against prevents the Bill being dis* 
dissolviDg an Injunction is missed. Earl of Warwick y« 
not such a Proceeding as Dukeof JBeati/^/^ i Cox. llh 



1814, 

Btc. 7. WADE V. BROUG HTON. 

Comparison T 1 PON a Petition for the Commitment of several Pcu^ 

of Hand-wnt* V-/ gons, concerned in the Marriage pf a Ward of the 

ing, though ^^^^^^ ^^ ^^y Pj.^^j. ^jfgred of a Letter was bj Con^. 

lately aQmitteci /• tt i 

as Evidence, if panson of Hand-wn^g. 

confirmed by ^^ Shadwell, ia support of Uie Petition : Mr. UftcH 
theContenteof ,^, „^ . . 

Correspond. *°^ ^'' ^^^^ ^g**"«^ ^• 

ence^ refused 

in the Instance 

ofasmgleLet- TA^iorrf Chancellor. 

ter for the Pur- Comparison of Hand- writing was once thought suffi« 
p ^ o om- ^.jgnt^ where there had not been Correspondence : but that 

Affid 't f ^* 8^°® ^^ '^^^^ Where there has been Correspondence 
Bribe, offered 

to a Police Of- (a) See 8 Ve$, 475, EagUion v. Coventry. Peak. Eni^ 
ficer to assist 1 10, 1 1 1 . 
in obtaining 

Possession of a Ward of the Court, ordered to be laid before the Aitor^ 
ney-General. 

Marriage of a Ward of Uie Court und^i^' gross Circumstances pu^ - ^ 
aishable, beyond Commitment, by Indictment, as a CoQipiracy^ 
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by Letters^ the Contents of which are such as to render it 1814. 

probable that they were received^ perhaps impossible to w^ 
suppose the contrary, that Course of Correspondence will 
do; and that has grown up in modern Times: but the Broughton 
Comparison of a single Letter will never do for Commit- 
ment. The regular Evidence therefore of a Person, who 
has seen the Party write, must be obtained. 

This Case presents one Circumstance of a very serious 

Nature : an Affidavit, that a Police Officer was offered 

either by this young Gentleman, or by some Person on his 

Behalf, (£1000 to assist him in obtaining Possession of 

this young Lady. I shall direct that Affidavit to be laid 

before the Attorney^General. The Endeavour to bribe a The Endea-^ 

Man to commit an Offence is itself a very serious Offence ; vour to bribe a 

and, if the Charge in this Affidavit is true, the Person, Man to commit 

who made that Offer, may not be aware of his Danger. *^ Offence is 

itself a very se- 

I wish it farther to be generally understood, that in a ™^ Offence. 
Case such as this is represented to Ap by the Affidavits, a 
young Man without any previous Acquaintance, ia the. 
Course of a few Days marrying thb young Lady, only 
seventeen, with a Fortune of £5000, abetted in that Act 
by Servants, and other Persons of a much higher Situation, 
those, who engage in such a Conspiracy to steal the 
Person of a Lady for the Sake of her Fortune, will find 
themselves much mistaken in conceiving, they are not 
within the Reach of any other Punishment than Commit- 
ihent(l). It should be known, that by Indictment, di- . . 

rected by this Court, Persons engaging in a Conspiracy 
for such a Species of Robbery will be liable to suffer a 
Punishment, which to a Gentleman will be more dreadful 
than Transportation or Death (a). 

(a) MiUett v. Rome, ^ Vet. 419. 



■« 



(1) Jnte, B(Mv. Coults, Vol. 1. 292. 

HARRISON'S 
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Dec.g. 

Commission 
of Bankruptcy 
ordered to be 
opened near 
four Months 
after its Date ; 
the Delay aris- 
ing from the 
Bankrupt, not 
the petitioning 
Creditor. 



HARRISON'S Ca$e. 

A. COMMISSION of Bankruptcy, dated on the 1 1th 
of August, being produced to the Commissioners 
on this Day, to be opened, they refused to proceed upon 
it without the special Order of the Lord Chancellor. 

Mr. Montague applied to the Lord Chancellor for the 
Order. 

• - 

The Lord Cuancellob made the Order; taking the 
Distinction, that, where the Delay was occasioned by the 
Bankrupt himself, the Commissioners may proceed: not 
where it is occasioned by the petitioning Creditor (a). 



The Comn^issioB proceeded acccMrdingly. 

(o) ExRehUiene, 



(814, 
Dec. 13. 

Taxation of a 
Solicitor's Bill 
refused after a 
Security given. 
Payment and 
Acquiescence : 
some Charges, 
though impro- 
per, not being 
so gross as to 
amount to 
Fraud. 



PLENDERLEATH ^). FILASER. 

UPON a Motion for a Reference to tax a Bill of 
Costs, the Affidavits in support of the MotioDy 
alledging Overcharges, stated, that the Solicitor, being in 
February, 1809, employed by the Plaintiff, in 1811 de- 
livered a Bill, amounting to £4S9 ; ibr which the Plainttf 
gave his Bond. Afterwards another ffiU was delivered, 
amounting to <£l30; which by Taxation was\reduced. 
An Action was comnienced on tht Bond, and it was 

paid. 

The 
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The Affidavits in opposition to the 'Motion, itated^ that 
the Billy amounting to <£480 : IBs : lOd. was deliTcred on 
4he -fltfa of December, 1811 ; and above a JMenth after- 
"wards the Plaintiff gave his Accejptance for <£2O|0 on ac- 
count. That Billy not being paid, was taken up by llie 
Solicitor ; and the Plaintiff gave his Bond, dated the 15th 
of February, 1812, for <£490 and Interest. The Bond 
was assigned ; an Action brought on it ; and the Money 
was paid under a Judgment upon a Verdict. 



Idl4. 



Plendbr- 

LEATH 
PftASSR. 



Mr. Leach, in support of the Motion. 

Sir Samuel Romilly, Mr. Hart, and Mr. Barber, for 
the Solicitor, contended that this Case fell within Lang" 
staffe v. Taylor (a), and Cooke v. Settree (6). / 



TAd iord Chancellor. 

As this is an important Application to Clients and Soli- 
citors, I have taken some Pains to look into the Princi- 
ples. It seems to be settled, as general Doctrine, that, 
where a Client in the Progress of a Cause has given a 
Bond to his Solicitor, that Bond will be suffered to stand 
as a Security only for what may be found justly due to 
him on the Taxation of his Bill ; and it. seems to be 
equally settled, that where. Payment having been made of 
a Solicitor's Bill, it has long been acquiesced in, the Court 
will not direct Taxation, unless very gross Charges are 
distinctly pointed out. ... 

The Question is, whether the Circumstances of this 
Case bring it up to that ; constituting Charges so gross, as 
upon the Head of Fraud to induce the Court to ordet Tax- 
ation. There are certainly in this Bill many Charges, that 



Generally a 
Bond, taken by 
a Solicitor from 
the Client in 
the Progress of. 
a Cause, sub- 
ject to Taxa- 
tion. 

Solicitor's 
Bill not taxed 
after Pajnment 
and long Ac- 
quiescencet un- 
less very gross 
Charges dis- 
tinctly pointed 
out. . . 



(a) 14 Ves. 262. 



{h) 1 VesMBeian. 126. 

would 
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Plbmdbr- 

LBATU 

Frasbm. 



would be * disallowed on Taiati(»i, thoogfa flfdt gixttsly 
fraudulent ; and there may be Charges, morally speakings 
▼ery proper for the Client to pay, which the Master, re^ 
gulating his Judgment by the Rules of the Court, cannet 
allow ; as in tfie Instance of diiee Counsel employed on a 
a Motion the Master probably would not allow for mofe 
than two. 



Here a Bond was given by the Client ; an Action 
brought on it; a Verdict obtained; and Judgment entered 
up. In the Course of all these Proceedings the Plaintiff 
never made an Application to have the Bill taxed. A 
Party, who will thus acquiesce, and neglect repeated 
Opportunities, has no Right to complain. I concur is 
Lord Hardwicke*8 Doctrine (&), in Walmesley v. Booth ; 
and, not thmking the Charges in this Instance, though in 
some respects improper, so gross as to amount to Fraud,' 
shall refuse this Motion, though under the Circumstances- 
without Costs. 

(a) 2 Aih. 25r 



1814, 

June 14. 

Dec. 19. 
Examination 
of Defendants, 
Executors, to 
Interrogato- 
ries, exhibited 

by the Plaintiff, a Go*Executor» tinder a Decree to account, taken by 
Commission and returned to the Six Clerk's Office^ being for the Benefit 
of all IVurties, the other Defendants, Creditors and Legatees, entitled to 
the Benefit of it, and to take Copies. 



DYOTT V. ANDERTON. 

UNDER a Becree for an Account of tW personalf 
Estate of a Testator with the usual Directions for 
Examination of the Parties, the joint Examinations, of 
the Defendants Anderton and Youngs two Co- Executors 



with 
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miti Ib^ Plaiatifi; waa taken upon Interrc^torieSy exhi* 

]bitod.by the Plaintiff; and the Examination, being taken 

by Commiasion, was returned to the Six Clerk's Office (a) ; 

and received by the Plaintiff's Clerk in Courts one Clerk 

an Court and Solicitor being concerned for the Plaintiff 

9Bd those two Defendants. The Application of the Clerk in 

Court on Behalf of another Defendant, an Annuitant/ for 

the Examination, in order to make a Copy, bein^efused 

by the Plaintiff's Clerk in Court, a Motion was made, that 

the Clerk in Court for the Plaintiff and for the Defendants 

Anderlon and Young may be ordered to delifver to the 

Clerk ill Court for the other Defendants the joint and 

oeveral Answers and Examinations of the Defendants 

Anderton and Youngs sworn on the €5th of Aprils 1814, 

to Interrogatories exhibited before the Master pursuant 

to the Decree ; and that the Plaintiff may be ordered to 

pay the Costs of the Application, 

« 
Mr. Harty in support of the" Motion, 

Sir Samuel Roynil/j/, for the Plaintiff, contended, that 
the regular Course was an Application for an Office 
Copy ; but the Defendants had no Right to the original 
Examination. 

The Lord Chancellor. 



1814. 



Dyott 

Andbrton, 



A Doubt has long prevailed, whether either a Solicitor Practice for 

one Solicitor 
the Note 240, referring to and Clerk in 
other Orders, and the Obser- Court to be 
vations in Tumer^B Chanc. concerned for 
Prac. Vol. 11. 728, upon the ^^ Parties ad- 
mischievous Consequences of ^'^^^^' ^"^ ^'«- 

^^''* cellar. 

Reason of the Practice, to.pcevent the Interpo9ition of each Creditor 
or Iregatee ; for which the J^ave oCthe Court is necessary. 

Vol. III. N or 



(a) See 3 Vcs. 607. ^r^ 
kituon V. Ingram, The Com- 
mission ought to be returned 
to the Six Clerk. See the 
General Order, I8th Jiuite, 
165S. Ord. in Chan. Ed. 
by Mr. Beamesy 230; and 
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1814. 



Dyott 

avdertok. 
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or a Clerk in Court ought to be concerned for all Partieii ; 
and many Instances have occurred of great Abuse mmtff 
from it ; yet k has not been thought convenient upon the 
whole to put an End to that Plractice. I adoptthese Pre- 
cedents more out of Deference ta that Opinion than upon* 
my own Judgment ; being satisfied, that a General Rule, 
that neither a Solicitor, by himself or his Partner, nOT a 
Clerk in Cotirt, should be employed on both Sides, would 
be extremely beneficial. The Practice has prevailed 
upon this Reason ; that it would tear the Estate to Pieces, 
if every Creditor and Legatee was to be considered a 
Party, so as to be entitled to Costs ; and the Practiee is^ 
not that every Creditor or Legatee may interpose himself, 
but that he shall have the Leave of the Court to get what 
is called the Carris^e of the Cause. 

Upon the Right of these Parties to call upon the 
Plaintiff's Clerk in Court to put the original Examiuadon 
into the Hands of their Clerk in Court the Practice of 
the Six Clerk's Office must be ascertained. 



JDec. 19. 



The Lord Chancellor. 

This is a Motion, that tlie Plaintiff's Clerk in Court 
may be ordered to deliver to the Clerk in Court for some 
of the Defendants the joint Examination of other De- 
fendants before the Master, taken under a Decree. The 
Fact,, though it does not appear, is, thai the Interc^ato- 
ries, und^ which this Examination was taken, were filed 
by the Plaintiff; and the .Point, made by the Plaintiff's 
Clerk in Court, is, that, the Interrogatories beillg filed by 
him, the Examination, taken under those InterrogMories, 
is put into his Hands; and the other Defendants have 410 
Right to have that Examination outt>fhis Hands, or a 
Copy of it, for the Purpose of prosecuting the farther 
Objects of this Suit ; and the Question is, whether, the 

Examination 



I 



CASES IN CHANCERY. 



179 



Examination being put into his Hands on Behalf of the 
Person exhibiting the Interrogatories, any other Person 
can have the Benefit of the Examination^ taken under 
them. It is very singular, if that cannot be ; as in many 
Cases, the Plaintiff having obtained a Decree, all the 
Defendants become Actors : in this Case, for Instance^ 
under a Bill, filed by an Executor for the Purpose of 
adndinistering the Asdets^ every Person having an Interest 
in the Property , particularly such an Interest as the Per- 
8onS| on whose Behalf the Motion is made; who are 
entitled to Sums of Money, <£l500 each^ to be carried to 
the respective Account of each Family, and settled. In 
such a Case, the Plaintiff exhibiting Interrogatories for 
the Examination of these Defendants with the express 
Purpose of establishing a Charge, that will enable him to 
procure Payment of the Debts, and the Legacies of those 
very Persons, whom he has brought here for that Pur- 
pose ; but having obtained that Examination, refusing to 
proceed to the Effect and for the Purpose, for which he 
exhibited the Interrogatories, it is very extraordinary, if 
the Practice requires, that the Parties, for whose Benefit 
diose Interrogatories were exhibited, shall not have the 
Benefit of those Interrogatories. 



1814. 



Dyott 

V. 
ANDKRTO!?). 



In this particular Case therefore there is no DifBculty, 
for this manifest Reason; that the Master has considered 
these Defendants as Actors ; and this is an Examination, 
which has been pursued in the Master's Ofiice for the 
Benefit of these very Defendants. The Examination^ 
^ough put in upon Interrogatories exhibited by one 
Party, being for the Benefit of all, I think, they have a 
Right to the Benefit of it: but there has been do much 
Difficulty upon the Practice, that the Costs must be given, 
not against any one personally, but out of the Estate. 



N2 



BEAUMONT 
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J 814. BEAUMONT v. MEREDITH. 

Dec. 19. 

Society for r| 1 HE Bill filed by some Members of a Society^ called 

Relief in Sick- . -■- the " Benevolent Union Society," stated its^Esta- 

ness, &c. by blishment in 179*7, for the Relief of the Members in case 

Means of a of Sickness, and for other benevolent Purposes; that the 

Fund raised by Fane) ^ formed by Subscriptions of the Members for the 

Subscription of Benefit ^f xh/& Society, in May^ ISII, amouat^ to 

the Members, ^1150, 3 per Cent. Stock, standing in the Names of 

considered Trustees ; setting forth the Articles, limiting the Society 

mere y as a ^^ sixty-one Members, among other Regulations deckur- 

Partnership, . . . . ^ . ' ,j i_ . • 1 j 1 

- . p mg, that the Society should never be dissolved so long as 

Cha- seven Members would support the sani^ The Bfll, 
t r In a ^Hedging, that the Stock, now belonging to the Socie^, 
Suit therefore amounts to £\ 333 : Ss.Sper Cents, standing in the Names 
aeainst the of the six Defendants, Members of the Society^and Trus- 
Trustees by te^s under the Articles, who had in breach of the Articles 
some Members sold out Part, and proceeded to dissolve the Socie^, 
for an Ac- prayed an Account and Injunction ; and that the Defend- 

count, alledg- ants may be decreed to replace the Stock, 
ing a Dissolu- 
tion contrary Five of the Defendants by their Answer stated, that 
to the Articles, they had retained* Sums specified as their Shares of the 
all other Mem- Trust Funds according to the Division made on the Dis- 
bers must be solution of the Society. All the other Membm, except 
Parties. ^jjg plaintiffs, had received their Shares^ and the Plaintiffs' 

Shares were in Court. 

A Motion, that the five Defendants may be ordered to 
pay into the Bank, in Trust in the Cause^ the Sums ad- 
mitted by their Answer to be retained' by them, hllving 
been refused by the Fice-ChanceUor, was repeated l>efore 
the Lord Chancellor. 

Mr. 
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Mr. Hart, and M^ Wakefield, ia support of the Mo- 1814. 

tion. Beaumont 



u. 



Mr. PhilUmore, for the Defendants, Meredith. 

The Lord Chancellor. 

This Society can be considered in this Court only as a 
Partnership ; and neither hasi, nor can have a Corporate 
Character. The Bill b therefore to be considered merely 
as insisting, that the Partnership, which is asserted to have 
existed, shall be considered as continuing to exist ; and 
dierefore that these Sums are to be brought into Court ; 
though throughout the Pleadings this Society is treated 
sis having much more of a Corporate Character than caQ 
belong to them. 

Of the only two Cases I remember of this Sort, com- 
ing to a Hearing, the Fate was this : Lord Thur low in one 
Instance (a), and I in the other (b), discovered, that th^ 
Society existed upon Principles, which with reference to 
the Amount of the Number of Subscribers and the Na- 
ture of the Subscriptions made the whole a Bubble ; and 
the only Relief therefore, that could be administered, was 
by dissolving the Society, and giving to each Member a 
Proportion of the Sums, subscribed for Purposes, which 
from the Nature and Object of the Society could not 
possibly be answered. 

Among the Provisions of these Articles is this materia) 
one ; that the Society should never be dissolved so long 
as seven Members would support the same. 

If the Title of the Plaintiffs is clearly admitted, and a 

{a) Buckley Y, Cater, sisit' (b) Pearce v. Piper, IJ 

ed 17 Ves. 15. Ves. 1. 

N 3 clear 
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Beaumont 
Mer&dith. 



clear Breach of Trust is admitted, the Court will iilter^ 
fere on Motion, in the first Instance ; but for such Inter- 
position the Case must be clear ; and is it upon this Re- 
cord clear, that the Plaintiffs must have a Decree at the 
Hearing f These Defendants are in the same Situation as 
the other forty-seven, who have got their Shares; whether 
properly or not, depends upon the Clause I have read : 
but what is the Result of that Clause this Record does 
not say. A Trustee, as a Member of the Society, has as 
much Right to withdraw from the Society as any one else; 
and to take his own Proportion of the Fund) if it can be 
distributed. It is said, the Circumstance of being aTrustee 
may distinguish the Case ; and, I agree, it may« If the 
Articles provide, that all the Members shall remain, and, 
either positively or negatively, that no Member seceding 
shall have a Proportion of the Fund, the Effect may be, 
that the Trustee shall restore the Fund, to be distributed 
among the few Members remaining ; if that is the true 
Construction of these Articles. The Case however, as it 
now appears, is not that, but the Case of Plaintiffs, suing 
on Behalf of themselves and all the other Members ; and 
the Plaintiffs, so suing, have no Ri^t to come against' 
these Defendants without bringing in the other forty- 
seven ; who must be brought here upon the same Ground 
as these Defendants. 



Therefore without more of Averment and Admission I 
cannot order these Sums of Money to be brought into 
Court. 



TAtf Xord Chancellor refused to give Costs; and 
observed, that he did not allude to Friendly Societies in 
general ; but the Objects of such Societies as these are 
of a Nature that no Court of Justice could execute. 

DOBBYN's 
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DOBBYJ^'s Casb. ^®*^' 

Dee. 22. 

ARTICLES of the Peace were exhibited t>y a mar- Ordet for Sc- 
ried Woman against her Husband ; stating personal curity under a 
ill Usage of a very aggravated Nature. Writ of Suppli* 

cavii on Arti- 

The Lady appeared in Court; and, being sworn by the cles by a Wife 

Register, who read the Articles to her, was examined by ag**n8t her 

the Lord Chancellor as to the Truth of them. Husband. 

Mr. Bligh moved for the Writ of Supplicavit; and 
upon a Suggestion of the Circumstances of the Husband, 
required Security from him in <£lOOO, with two Sureties 
in <£500 each ; citing HeyrC^ Case (a). 

The Lord Chancellor made the Order for the Writ 
to issue, as prayed. 

' (a) ^;i/e, VoKII. 182. 



1S14, 

Rolls. 
HILL V. HILL. Feb. 3. 7. 

TEREMUff Hill by his Will, dated the 2d of iltigtii^ I^^^'^** fr<^» 
I8O9, after giving different Legacies, proceeded as J^^^ 

follows: ' T • -. f 

liCgacies to ms 

Grandchildren by Implication: the Object being a Provision and Mmii* 

tenance for the Legatees, described as Infant Orphans, and. some of 

them illegitimate. 

N4 "I give 
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1814. " I give and bequeath unto Mary Ann Hill, Matilda 

jTj , '' I/ydia Hill, Edward Jeremiah Hill, and Penelope, 

'' the four legitimate Children of my late Son Thomas 
Hill'. " Hill, deceased^ by Ann Hill, late his Wife, now his 

" Widow, i^SOOO each, aid to Thomas Hill, the eldest 
'illegitimate Child of my said deceased Son, <£ 10,000, 
'* and to Charles Hilly the other illegitimate Child of^niy 
'' said disceased Soii, <£6000^ the same Legacies or ^ums 
^' to be considered as vested Interests in all of the said six 
'^ Children respectively on their attaining respectively the 
'' age of twerity*one Years or dying under that Age, and 
" leaving IssuQ of their respective Bodies la w fully begof- 
'' ten; and it is my Will, that in the mean Time aiid until 
'^ they shall attain respectively as aforesaid, their said re- 
'^ spective Legacies shall be paid into the Hands of WU- 
" Ham Tanner, of Bristol, Gentleman, and WilKafm 
" Perry, of the same City, Wine-Merchant, dieir Exe- 
'^ cutors or Administrators, as Trustees for the said Chil- 
'^ dren, and shall be by them laid out in the Government 
'^ Stocks or Funds, or in such other public or private 
'' real or personal Securities, as they shall think proper, 
'^ and the Interest, Dividends, and Profits, of such respec- 
'' tive Legacies shall be by them applied in the Mainte- 
^' nance and Education of the said respective Children of 
'^ my said deceased Son, or ioi their placing out and Ad- 
** vancement in the World, or otherwise be accumulated 
"^ for their Benefit at the Discretion of my said Trustees ; 
'^ and in case any or either of the said six Children of my 
'' said deceased Son shall happen to die under the Age 
'^ of twenty-One Tears' and without leaving Issue of tfaeir 
'' respective Bodies, lawfully begotten^ then^ is my Wilt, 
*' that the Legacy or Legacies of such Child or Chddk^en 
'^ so dying, with the unapplied Interest thereof, if any, 
'' shall from Time to Time, and as often as it shatl happen, 
^' go to and be divided amongst the Survivors or Survivor 
^' or others or other of the said six Children, to be vested 



"in 
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in them respectively upon their attaioing their said 1814. 

respective Ages of twenty-one Years or dying under Hili; 

'' that Age and leaving lawful Issue as aforesaid; but ki p. 

*^ ease all of them shall die under that Age without leav* Hllc* 
'' ing lawful Issue as aforesaid/' then be gave and be- 
^eathed over ihe said several Legacies or Bequests so 
given to them as aforesaid, together with the unapplied 
Interest thereof, if any; and he declared his Will> that 
the said Trustees, their Executors and Administrators; 
shall and may from Time to Time, during the Minoritioi of 
the said Amr Children of his Sob Thomas Hill, deceased^ 
pay or advance to their Mother jlnn Hill the Interest, 
Dividends, and Produce, of their respective Legacies or 
Bequests hereinbefore given to them as aforesaid, or sa 
Aiuch thereof as they shall think proper to be by her the 
s^LiiAfinrHiil laid out in the Maintenance and Education 
of her said' foul* Children respectively at her DSscretioit; 
and her Receipt^ &c. shall be sufficient Dfschairge^ &c. 

The Bill, filed on Behalf of the six Infant Children of 
Thomas Hill^ alledging, that upon the DeatH of their late 
Father, who died insolvent, the Testator, their Grand- 
father, took upon hiMiself their Care and Mmtenance, 
prayed Payment of their Legacies^ widi Interest from the 
Deatft of the Testatof . 

The Answer of the Executbrs submitted, that Tamcf^ 
and Perrj/, on Behalf of the Plaintrflfe, were only entitled 
to Payment of their Legaciies at the End of twelve Calen- 
dar Months froin the Dteadi of the Testator, and to In- 
terest to be computed from the E»pu*atioKof thatTinac. 

Sir Samuel Momilh/, and Mr. Bell, for the Plaintifii* 

These Legacies acre given to the Otphan Chitdrea of 
the Testator's Son, who died luwlvetst, two of them de^ 

scribed 
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18 14* scribed as illegitimate, and therefore to be presumed with« 

jj^ out Bi Provision, for their immediate Support. The Ex- 

^ ception, in favor of a Child, to the general Rule, that a 

Hij^j^ Legacy carries Interest only from the End of a Year after 

the Testator's Death, upon the moral Obligation of a 
Parent to support his Child, has not been extended to 
Grandchildren, or illegitimate Children (a) ; but, Mrhere 
the Testator has placed himself in loco Parentis, of 
which this Will affords the strongest Evidence, the Infe- 
rence is, that he intended Interest to commence immedi- 
ately ; though the Legatee may be his illegitimate Child, 
or Grandchild : Beckford v. Tobin (Jb) ; the Reasoning of 
which Case applies strongly: Lord Hardwicke consi- 
dering, that without this Construction the Child, if he 
died within the Year, would have no Maintenance, and 
whoever had maintained him would have lost his Money. 
In Acherley v. Wheeler (c) also the Court collected the 
Intention to give Interest from the Circumstances, where 
it was not expressed (I). 

Mr. Hart J and Mr. Wetherell, for the Defendants, the 
Executors. 

Tliis cannot be distinguished from the common Case of 
a Legacy payable indefinitely ; no Time being fixed for 
that Purpose. In Beckford v. Tobin the Trust, to be 
executed, commencing at the Moment of the Testator^s 
Death, required Funds immediately productive. These 
Legacies are given to the Children ; and Trustees are in- 
terposed merely to recerive the Legacies for them, as 
Infants, who tould not personally receive them. The 
Discretion, with which the Trustees are invested, as to 

(a) Cnckett v. Dolby, 3 (h) 1 Vei. 308. 
Ve$. 10. (c) IP. Wia. 783. 

(l) See Lord Redetdale'9 Vernon^ 1 Sck. k,Lef.5. 
Observations on Acherky v. 

Maintenaoce, 
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MaiDtenancey indicates, that the Testator thought the Le^ 
gatees had other Sources of Support. The Trustees 
have no Trust to execute until Payment of the Legacies ; 
vhich can be claimed only at the End of the Year. 

Sir Samuel Romilly^ in Reply. 

The Case of Beckford v. Tobiuy which has never been 
shaken, is expressly recognised in Lowndes v. Lowndes (a); 
and distinguished. The Support of these Children appears 
to be the primary Object of the Testator ; who, contem- 
plating the Possibility of their acquiring future Fortunes, 
might very naturally provide for such an Event, still con^ 
sidering himself in loco Parentis. 

The Master of the Rolls said, there was no solid 
Dbtinction between this Case and Beckford v. Tobin ; 
and therefore the Interest must be calculated from the 
Testator's Death (i). 

(rt) 15 Fes. 301. 

(i) See ElUs v. Ellis, 1 mentioned by Lord lUdes* 
Sch, & Lef* ] , and the Cases dale in his Judgment. 



1614. 



Hill 

V. 

Hill. 



1814. 

Rolls* 

JVbtp. 10. 14. 

21. 

Contract for 



WESTERN w. RUSSELL. 

THE Object of this Suit was to obtain die specific 
Performance of a Contract to purchase an Estate, Land within the 

and a Conveyance from the Heir of William Russell, the ^^*- ®^ ^^^^ 

' (8.4.) by a 
Letter, signed by the Vendor, combined with his Proposal by a Note 
ia the third Person, ispecifying the Price. 

Inadequacy of Consideration no Ground for resisting the Execution 
of a Contract to sell ; the Vendor not being under any Incapacity, De- 
ficiency of Judgment, or led by Accident or Design into a Misappre- 
hension of the Value. 

Defect of Title to a considerable Part of the Estate, though a good 
Objection by the Purchaser to a specific Performance, not by the 
Vendor. 

Vendor. 
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1^14. 



V. 
RVMBLL. 



Vendor. Tba Bill stated, that Rzissell in the Course of a 
Treaty* with the Plaintifii Harvey y infornoed him, that the 
Plaintiff Western mxk%% have the first Offer; and accordi- 
ingly seat Western hy* Harvejff a Note ia the following 
Words^: 



'' Mr. Rmsell presents hisCompHments to Mr. Western ; 
'^ begs leave to inform him^ Mr. Harvey of Freering has 
^' applied to him for the Purchase of the Watering Farm 
<* BtKelvedon, for which Mr. Russellis to receive c£4700; 
'^ buit^ if Mr. Western chooses to ha;ve the Farm at the 
^^ Price mentioned^ Mr« Harv^ will decline the Purchase 
" in his Favour. July 5, 1809." 

. 73ie Bill farther stated^ that Western, having by a Letter 
to Russell accepted the Terms, received from him the 
following Letter : 



(( 

€( 
it 

<t 

tc 

it 

it 



*^ July 1 1* Dear Sir, I have just received yours ; and 
am glad you have determined to purchase the Watering 
Farm, as I think it will be an Accommodation to you. 
I fear you will find but' little Timber upon the Estate; 
whatever there may be b at your Service included in 
the Purchase Money. I have written to Mr. BouU 
ton*f who will confer with Mr. Arnold respecting 
the Title ; and* I will write to Mr. Harvey to inform 
him you have agreed to purchase the Estate. I renfiain, 
ac WiUiam Russdir 



Russell died a Year and a Half afterwards. The al- 
lec^ed Letter of the Plaintiff, accepting Ae Proposal, not 
being proved, the Defence was the Statute of Frauds, In- 
adequacy of Consideration, and the Defendant's Inability 
to make a Title to a considerable Part of the Estate* 



Sir 
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Sir Samuel Rotnill]/, and Mr. Bertyauy for Ae Plaintiffs^ 
contended, that this w«s a clear Case for a specific Per- 
formance upon the Letters, forming an Agreement ac- 
cepted. 

Mr. Leach, Mr. Bell, and Mr. Buller, for the De- 
fendant. 



18J? 



1814. 



Western 
Russell. 



Here is no Evidence in Writing of the Plaintiff's Ac 
ceptance of the Proposal to sell : the Letter, by which, as 
is alledged, the Plaintiff signified his Acceptance, not be- 
ing produced : but, admitting such a Letter, it cotdd not, 
combined with a mere Note in the third Person, form an 
Agreement signed within the Statute of Frauds [a) ; and 
the subsequent Letter, the only Paper signed by Russell, 
has no Reference to his preceding Note. 

Taking these Papers however to form an Agreement 
conformable to the Statute, there are other Objections to 
.a specific Performance : 1 st. That a Title cannot be made 
to a considerable Part of the Estate ; 2dly, The gross In- 
adequacy of the Consideration. There is no Decision, 
that a Contract to sell for a tenth Part of the Value shdl 
be enforced here ; though a Court of Law cannot meddle 
with such Considerations ; and the Case of Mortlock v. 
Buller (6) contains much Argument against such an Exer- 
•eise of this Jurisdiction. Can a Court of Equity, pro- 
ifessing npon conscientious Grounds to relieve against the 
JDefect of the legal Remedy, aid a Man in an Attempt by 
taking Advantage of Ignorance ta obtain an Estate for a 
tenth Part of its Value ? 

Sir Santuel Romilly, in Reply. 

(a) Stat. 29 Ch. 2* c. 3. 1^5, and the References. 
Monism v. Tumour^ 18 Ves. \b) lo Ves, 292, 

Mere 
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1814. 



WXSTERK 
V. 

Russell. 



Mere Inadequacy of Price, if it had been proved, is 
no Ground for refusing a specific Performance. It was 
much pressed certainly in Mortlock v. Butler; but the Ar- 
gument received no Countenance from the Lord Chan^ 
cellar; who decided the Case upon a very different 
Ground, with perhaps some Refinement ; and in White 
v. Damon (a) the same Lord Chancellor decided, that 
Inadequacy alone is no Reason whatever against executing 
a Contract ,' 



The Objection upon the Statute, that the last Letter is 
not sufficiently connected with the two. former, means, I 
presume, that the Price does not appear upon the last : 
but in these Cases all the Letters are to be taken together 

V 

as the component Parts of an entire Agreement. The 
Court is required, as a Jury, to say, whether this Letter, 
does or does not, refer to the others ; and upon that, as a 
Conclusion of Fact, there can be no Doubt. The Accept- 
ance is in Writing, as well as the Proposal : but it is onlj 
necessary to shew an Agreement in Writing, binding the 
Party to sell; an Agreement by the Party to be charged; 
and that is done by producing this Letter of the 11th of 
July ; which,', being signed, removes the Objection firom 
the Form of the Note in the third Person (6). 



The third Objection, that Uie Court will not decree the 
specific Performance of a Contract, which cannot be exe- 
cuted on the other Side, from a Defect of Title as to a 
material Part, though a good Objection by the Purchaser, 
cannot be raised by the Vendor ; whose Heir is required 
to convey all, that his Ancestor contracted to sell. 



(fl) 7 Ve$. 30. 



{h) Morrison v. Turmmrj, 
18 Ves. 175. 



The 
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The Master of the Rolls. 

As it is of great Consequence to preserve an Unifor- 
mity of Decision upon the Statute of Frauds^ I shall con- 
sider^ how far these Letters can be said in Gonfbrnrity to 
the Cases^ that have been decided, to constitute an Agree- 
ment. 



1814. 



The Master of the Rolls. 

The first Question in this Cause, and the only one, on 
which any Doubt can be entertained, is, whether the Let- 
ter of the 11th of July from Russell can be coupled 
with the Proposal to him of the 5th; so* as to enable 
the Court to say, it was upon the Terms contained in 
such Proposal th?Lt Russell agreed to sell the Estate. I 
think, his Letter plainly implies, that he had offered to sell 
upon some Terms, in which he understood the Plaintiff to' 
have acquiesced ; for it is evidently not an Assent to any 
Terms then first proposed to him. It begins, thus : 

'^ I am glad, you have determined to purchase the Wa-^ 
" tering Farm ;" and concludes, *^ I will write to Mr, 
*' Harvey to inform him you have agreed to purchase the 
« Estate." 



Western 

RutSEtt. 



JTm:. ai. 



Determination and Agreement upon the Part of the 
Plaintiff to purchase do seem necessarily to presuppose 
some Proposal to sell ; for it would be absurd to speak of 
an original Proposal from the Plaintiff as a Determination 
and Agreement, bringing the Business to such a Close, 
as that it only remained to the Solicitors to confer upon 
the Title. This Letter therefore clearly implies an ante- 
cedent Proposal, to which it is an Assent. As to the Na- 
ture of the Proposal there is no Controversy. It is in 
RusselFs Hand writing ; and, coupling that with the Let- 
ter, they amount to an Agreement, signed by the Party 

to 
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RUSSBLL. 



to be charged within the 4th Section of the Statute of 
Frauds. 

After the Cases, that have been determined {a\ 1 9liould 
liardly be at liberty, uotwithstanding the considerable 
Poubt, thrown upon that Point by Lord Redes^ale {fi\ 
to refuse a .specific Performance upon the Ground^ .th^t 
there was no Agreement signed by the Party, seeking a 
Performance ; even if that were the Case here ; which it 
is not. Independent of the Admission in the Answer 
l^ere is an Acknowledgment, signed by the Defendant, 
that the Plaintiffs Letter to him contained an Agree- 
Bseiit for the Purchase. Then can the Defendant contend, 
diat there is *fio Evidence of the Existence of such ^an 
Agreement on the Plaintiflf s Part ? 

It is 4hen said, that there is a considerable Portion of 
tbia Estate, to which no "Title can be made ; and therefore 
Aere can be no E&eqution of the Contract. That De« 
fence, simply so stated, is quite new in the Mouth of the 
Vendor. It is not necessary here to determine, whether 
nnder any Circumstances of Deterioration to the remain* 
ing Property the Vendor can be exempted from the Obli- 
gation of conveying that Part, to which a Title can be 
made: but the Proposition is quite untenable, that, if 
there is a considerable Part, to which no Title can be 
inade, the Vendor is therefore exempted from the Neces- 
sity of conveying any Part. 

It is then alledged, that the Estate was sold greatly be- 
low its fair Value ; and upon that Ground there can be no 
specific Performance. Here again it is unnecessary to 



(a) Huddleston v. Briscoe ^ 

11 Ves. 583. 591 5 and Strata 

Jbrdy.'Bosworthf a«/e, Vol. II. 

page 341 • Se^ also Hatttm v. 

Gray, 2 Ch. Ca. 1154. Owen 



V. DavieSf 1 Ves. sen. 82. Se- 
ton V. Stade, 7 ^^s. 265. 
Fotole V. Freeman^ g Ves. 351. 
2 Bail k Beat. 371. 

(b) I Sch. & Lt'Fnn/y 34. 

determine, 
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determine^ as a general Question^ whether Inadequacy ot 
Price mighty or might not^ be a Ground for refusing Per- 
formance (1) : the Case before the Court being that of the 
Proprietor of an Estate^ not alledged to have been under 
any Incapacity^ or Deficiency of Judgment^ or to have 
been led by Accident or Design into a Misapprehension 
of the Value. On one Side we see a Vendor setting: his 
own Price ; obtaining it ; living a Year and a Half after 
the Completion of the Bargain ; and never expressing any 
Dissatisfaction^ but accusing the Purchaser of Delay : 
oo the other here is the Testimony of one Farmer ; who in 
Aprils 1614, looks over the Estate; and says^ that in his 
.Judgment that Estate must in 1801) have been worth nearly 
. double the Price. The Court would treat Men's Contracts 
with great Levity, if on such a State of Circumstances it 
should refuse to carry them into Execution. 
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18U. 



Western 



Russell* 



As to the Lapse of Time, it is clear, the Parties con- 
tinued to treat long after the Expiration of the Period 
first fixed upon, and very near up to Russell's Death. 
That therefore affords no Ground for refusing the Decree, 
which the Plaintiif prays. 

(l) See Bullock y. Sadlier, y» Lock, 10 Ves. 470. Mac 

Amb.765, Cases cited l Vern. GAee v. Morgan, 2 Sch. & Lef. 

142, Note 1, & 320, Note l . 395, Note, I^id. 488. Griffith 

' Mr. Raithhys Ed. 8 Ves, v., Spratley^ Collier v. Brown, 

^17> 9 Ves, 246. Burtowes 1 Cox, 383, 428. 



Vol. III. 



O 



MUSSON 
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Rolls. ' 

1814, 

^'^' 1- 1^- MUSSON V. MAY. 



Under a Co- 
venant to a re- 
tiring Partner 



BY a Deed, dated the 20th of Jpril, 1807, dissolving 
the Partnership between the Plaintiff and John Men/, 

the Plaintiff assigned to May all his Interest in a Lease, 
as soon as con- . . . 

enientlv could ^^^ Partnership Effects, Stock in< Trade, outstanding 

be to pay thfe Debts, &c. in consideration of two Promissory Notes, for 

Debts and in- £^00 and of 200, payable to the Plaintiff, or his Order, at 

demnify him two and four Months after Date : and the Deed contained 

against them, a Covenant, that Mai/, his Executors, 8CjC. shall and will, 

broken by the as soon as conveniently may be after the Execution thereof. 

Death of the well and truly pay, or cause to be pidd, all and every the 

Covenantor, Debts and Sums of Money now due and owing from the 

leaving Debts g^id Co-partnership or joint Trade to any Person or Per- 

undischarged, ^^^^ whomsoever, and. also shall and will well and truly 

tnose Ueb , pay the aforessud Rent, and perform all and singular die 

^ ^ ri K Covenants, &c. mentioned in the said Lease, &c. ; and 

, ^ ' . , will indemnify the Plaintiff, his Heirs, &c. of, from, and 

by Specialty ; . - . 77 77 

. . 1 J jj against the said Debts or Sums of Money, the Pajrment 
theAdministra- ^^ ^^ ^^^^ Rent, 8cc. and all such Covenants, Losses, 
tor cannot re- Charges, and Expences, as shall or may be recovered 
tain his own against, sustained or expended, or become payable by or 
simple Con- fron) him or them for or by reason or means of die 
tract Debt ; as Non-payment or Non-performance thereof respectively, 
he may a Debt or for or by reason or means of Plaintiff's Name being 
in equal De- made use of in any Action, Suit, 8cc. relative to any Debts, 
gree. Matters, Sec. concerning tho said joint Trade in any Man- 

ner howsoever ; with a Provision for the Plaintiff to re- 
enter upon the said assigned Estate and Premises on Non- 
payment of the said Sums of <£400 and ^200 ; and an 
Indorsement on the Deed declaring, that, if any Loss 
arises from bad Debts, each Party is to pay a Proportion 
of it. 
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May died in October, 1807, intestate ; leaving Partner. 1814. 

ship Debts undischai^ed. The Plaintiff, being applied to MussoN 
by the Creditors, called on the Administrator of May to ^ 

discharge them in pursuance of the Covenant ; and on his May. 

Refusal paid, on the 4th of January, 1808, a Debt of 
£S5 : Bs : 6d, for Goods sold to the Partnership ; and, 
b^ving afterwards paid some other Debts also for Goods 
sold to the Partnerships filed the Bill, claitning to be re- 
imbursed, and to have the other Debts of the Partnership 
paid out of the Assets. 

The Defendant by his Answer claimed to retain out of 
the Assets a Debt of ^400, secured to him by the In- 
testate^s Bond in October, 1806, and <£ 150 Money lent to 
die Intestate upon his Note, dated the 17th of June, 
1807. . 

Sir Samuel Romilli/, and Mr. JFinthrop, for the Plain* 
tiff, argued, that the Pla'mtiff was at the Death of thejln* 
lestate a specialty Creditor under the Covenant ; which 
attached immediately upon the Execution of the Deed ; 
and at any Time^ while a Debt remained undischarged, 
gave a Right of Action, which could not have been met 
by a Plea of Non Damnifieatus : the Liability constituting 
the Injury. Fin. Ah. Tit Exec. Q. (a). Cox v. Jo- 
seph (a). 

'Mir, Hart, and Mr. Parker, for the Defendant 

There was no Breach of the Covenant until January, 
1S08 ; when the Plaintiff was damnified : at that Time 
the Defendant was justified in retaining his own Debt; 
and the Covenant could not be pleaded to an Action even 
for a simple Contract Debt The clear Result of the 

(a) 5 Term Rep. B. R 307- 

O 2 Authorities 



196 CASES IN CHANCERY. 

1814. Authorities is, that, where a Covenant by Way of Indem- 

*,^'"'*^ nity has not been broken in the Life of the Covenantor, 

MUSSON / ... • 1 /-• 

his Executor, administering the Assets among simple Coo- 
M AY* ^^^cX Creditors, cannot be affected by subsequent Breaches. 

If he pleaded the Covenant, the Plaintiff might reply, that 
it was not broken ; and t6 an Action upon the Covenant 
the Defendant might plead Plene Administravit before 
Breach. Tol. Ex. (a) ; Elles v. Lambert (6) ; Vin. Abr. 
Tit. Execut. (c); Milles v. Sherfield (rf); Woodcock v. 
Hern (e) ; Plumer v. Merchant {f) ; and Smith v. fliar- 
mon (g). 

TXe Master q/' if Ae Rolls. 
vec* 10. rpj^^ g^g^ Question is, whether the Plaintiff was a spe- 

cialty Creditor of the Intestate at his Death; and it seems 
to me, that the Case of Cox v. Joseph (h) is a decisive 
Authority, that he was. 

The Executor in that Case alledged, not that the 
Party indebted had paid the Bond, but that it became 
due and payable in the Life of the Testator, was unpaid 
at his Death, and still remained unpaid : therefore upon 
his Death the Bond was forfeited ; and so the Court of 
King's Bench held. Here the Plaintiff and the Intestate 
were jointly indebted as Partners ; and the Intestate, hav- 
ing a valuable Consideration, covenanted, that he alone 
would pay the joint Debts, and indemnify the Plaintiff 
against them. The Partnership Debts, due in the Testa- 

(a) Page 222. (rf) Cro. Jac. 102. 

{b) Mentioned in Laxtei/ (e) Goldth. 14, PL i** 

V. FairecMld, 2 Vcm. 101. (/) 3 Burr. 138a 

See Wtfa. Off. Ex. 141. (g) 6 Mod. 142, Ca; I99 

(c) Title Exec. X. a. 5 (h) 5 Term Rep. 307. 
PI. 12, and Margin. 
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tor'flf Life^ remained unpaid at his Death : so that the legal 
Liability to paj them fell entirely upon the Plaintiff. 
Then the Covenant was as much broken in this Case, as 
the Bond was forfeited in the other. The only Distinction 
is^ that in that Case the Debt was ascertained : in this it 
depended upon an Account to be taken : but it is settled^ 
that^ if a Covenant is broken^ though the Damages are 
unliquidated, the Covenantee is a specialty Creditor. 
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Mussov 
Mat. 



The next Consideration is as to the Consequence* 
The Defendant, it is admitted, must retain for his Bond 
Debt. It is equally clear, that he cannot retain against die 
Plaintiff for the £l50: that being a Debt merely by 
simple Contract. 



The Decree declared the Plaintiff a specialty Creditor 
for the Amount of his Payments ; Jknd that the Defendant 
in accounting for the Assets was to be allowed to retain 
the Sum of <£J50 due upon the Note, but not as against 
the specialty Debt. 



WESTERN t;. PIM. 



Rolls. 

1814, 

^ov. 24. 



THE Bill prayed the specific Performance of an ^^^ ^^'' «P««^- 
Agreement, entered into in the Year 1809, for a „ * 

Lease of a Farm to be granted to the Defendant by the ^^^^^ ^^ make a 
Plaintiff for the Term of five, seven, or nine Years ; sub- Lease to the 

ject tp be determined by either Party, giving twelve Months Defendant dijh 

missed : the 

Plaintiff having after Answer given a Notice to quit according to a Pro- 
viso for determining the Lease. 

O 3 Notice 
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Notice previous to the End of any of the two first Periods. 
After the Answer was put in, no Witne^es having been 
exammed, the Plaintiflf before Michaelmas, 181S, gave 
Notice to the Defendant to quit at Michaelmas, 1814. 



Sir Samuel Romilly, and Mn Home, for the Plain- 



tiflF. 



Mr. Hart, and Mr. Newland, for the Defendant. 

The Master of the Rolls on the Ground, that the 
Term to be granted by the Lease was determUied by the 
Notice, dismissed the Bill without Costs. 



[/<r'}7] ?^K. :iq^ 



Rolls. 

1814, 

Dtc.7. 19. 



BIRCH V. WADE. 



Testator ex- 
pressing his 
Wni and De- 
sire, that one- 
third of the 



tOHN Willdon by his Will gave all his Property real 
and personal to Trustees, in Trust to pay certain pe- 
cuniary Legacies, his Debts, &c. and then to make the 
most of the Residue ; directing the Trustees to pay die 
Interest to his Wife for her Life, and after her Death to 
Principal of bis pay one-third bf the Interest of the Residue to his Brother 
Estate and Ef- Thomas for Life, one other third of such Interest to his 
fects be left Sister Charlotte Birch, and the remaining third ta^^s 
entirely to the sifter Elizabeth Morris ; that at the Death of his Sister 
Disposal of his Charlotte Birch one third of the Principal should be 
Wife among ^^^ amongst such of her Children as she should think 
such of her Re- ^^^^ . ^j^^^ ^^j^^. ^^ jy^^^ ^fyj^ Brother Thomas ooe- 
lations as she 

may think proper after the Death of his Sisters, a Trust for her next of 
Kin at the Time of her Death, having made no Disposition. 

third 
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third of the Principal should be paid to his Brother's Son ; 1814. 

and concluding thus : BmX* 

" It is my Will and Desire, that the other third Part of Wadb 
'* the Principal of my Estate and Effects be left entirely 
^' to the Disposal of my dear and loving Wife among sach 
'^ of her Relations as she may think proper after the 
" Death of my aforesaid Sisters." 

The Wife died without making any Disposition* 
» 

Mr. Leachy Mr. Grimwood^ and Mr. Bell^ for the 
Plaintiffs^ contending, that this was a mere Power to 
make such Disposition among her Relations as she may 
think fit, mentioned Bull v. Vardy (a), and Brown v. 
Higg$ {b) distinguishing Harding y. Glynn (c) ; where it 
was imposed as a Duty. . . 

Mr. Harty and Mr. RoupeU, for the Defendants, relied 
upon Harding v. Glynn, as an Authority, that this was a 
Trust for the Relations, of the Wife, with a Power of 
Disposition among them. 



The Master of the Rolls. 

After the best Consideration I can give this Case it 
does not appear to me to differ materially from the Cases 
of Harding v. Glynn and Brown v. Higgs. • What the 
Testator wills and desiires'by this Clause, is, that one-third * 
of the Principal of bis Estate and Effects shall be left 

{a) 1 Fe». jun. 270. peal by the House of Lords, 

{b) 4 Ves. 708. 5 Fer. 495. in I8l3. 
8 Ve$, 561. Affirmed on Ap* (c) 1 AihAGg. MS. of Mr. 

JoddreU,S Fes. 571. 

O 4 entirely 



Dec 19, 
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entirely to the Disposal of his Wife among such of- her 
Relations as she may think proper after the Death of hia 
Sisters. It is to be left, not to her Disposal, generally, 
but to her Disposal among a particular Class of Persons ; 
leaving it to her to select from that Class such Individuals 
as she shall think proper. We cannot stop in the Middle 
of the Clause; and say, all, that he willed and desired was, 
that she should have the Disposal of one-third; but that 
it was no Part of his Will and Desire^ that her Relations 
should have the Benefit of that Disposition. I think, the 
Intention was, that her Relations, at least such of them as 
she should designate, should have the Benefit of -that 
third. He had already made a Disposition in Favor of his 
own Relations ; and given them every Thing he intended 
to give them. According to the Frame of his Will, giving 
life Interests to different Persons after his Wife^s Death, 
he could not give any Part of the Capital to her directly : 
but it was not unnatural to substitute her Relations in her 
Place with regard to that Portion of his Property, which 
he did not choose to give to his own ; ahd, I think, that is 
what he meant ; leaving it to her to designate tfie Persons ' 
and the Shares. Then it is the same as Harding v. Glynn; 
and her Relations, living at her Death, will be entitled ; 
though there was no Selection made by her. 



A Declaration was made accordingly in Favor of such 
Persons as were the next of Kin of the Testator's Widow 
at the Time of her Death. 



PROMOTIONS, 
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PROMOTIONS, 1814. 



On the Resignation of Sir James Mansfield 
Sir Vicary GibbSj Lord Chief Baron, was ap- 
pointed Chief Justice of the Court of Common 
Pleas. 

Sir Alexander Thomson^ one of the Barons 
of the Court oi Exchequer^ was appointed Lord 
Chief Baron. 

Mr. Richards was appointed a Baron of the 
Court of Exchequer ; and was knighted. 

Mr. Bosanquet was caUed to the Degree of 
Serjeant at Law. 
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8. Under a separate Commission of 
Bankruptcy, there being a solvent 
Partner, the separate Estate ap- 
plied to the separate Creditors ex- 
clusively, ^og^ 39 

9. The Drawer of a Bill of Exchange, 
though not strictly a Surety for 
the Acceptor, who is generally pri- 
marily liable, may be in the Nar 
ture of a Surety : but the Drawer, 
if first liable by the real Nature 
of the Transaction, with reference 
to the Distinction, whether tKe 
Acceptor had Effects, or not, is to 
have Relief, as a *' Person liable** 
within the Stat. 49 Geo, 3. c. 121. 
s. 8. 40 

10. Equitable Debt may be proved 
in Bankruptcy; though it cannot 
be the Foundation of the Commis- 
sion, as the petitioning Creditor's 
Debt. ib. 

11. A joint Commission of Bank- 
ruptcy not superseded on the 
Ground of a previous separate 
Commission, proceeding in Ireland. 
Ex parte Cridland, 94 

12. The l^ankrupt's Books and Pa- 
pers being in the Master's Office 
in Ireland in a Suit by the £fi- 
glish Assignees against the Irish, 
the Assignees were ordered to pro- 
cure them, if necessary, or Gopi«, 
if the Commissioners should think 
Copies sufficient, at the Expence 
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. Commitment) if his Examinatxim 

should 
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should thereby prove defective. 
Ex parte Cridland, Page 94 
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1 5k Formerly two Commissions of 
Bankruptcy supported together. 
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r Qtuere, eb, 
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' Order to the joint Creditors. ib, 
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• 
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there* As to the Converse of tbat, 
and the Effect upon real Estate in 
Seotbmd, QiUBre, The Bankrupt 



could not be compelled to eon- 
vey. Page 100 
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nees, ib, 
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m 

parte Mathetos^ 126 

25. Act of Bankruptcy by' Denial 

to 
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a Fine f^r Instance j if the. Appear* 

ance of the Woman was. the Effect 

. of previous Compulsion. • 42 

5ee Bankrupt 4. 6. 23. Solici- 
tor 5. Unconscientious Bar- 
gain 1.2. 

GRAND. 
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G. 

GRANDCHILDREN. 
See Construction i. 3. Inte- 

RBST 3. 

GREAT GRANDCHILDREN. 
See Construction i. 



H. 

HAND-WRITING. 
See EviDENCB 4. 

HEIR-LOOMS. 

1. Jurisdictioa for the specific Deli- 
very of Chattels personal, especi- 
ally in the Nature o£ Heir-looms. 
Earl of Macclesfield v. Davis, 

PagelG 

52. Inspection ordered on Motion of 
Articles, claimed by the Plainti£&, 
as Heir-looms, in a Chest at the 
Banker's of the Defendant, insist- 
ing by Answer on a Lien. Earl 
of Macclesfield v. Davis. ib» 

HUSBAND. 

See EVIDBNCE 3. PtBADING 1. 

HYPOTHECATION. 

SeeLiJtJX 1. 



I. 

ILLEGITIMATE CHILDREN, 
5ee Interest 3. 

IMPLICATION. 
See Legacy 7. 

INDICTMENT. 
See Ward of Court 2. ' 

INFANT. 

1. In the Case of an Infant Plaintiff, 
whether the Cause can be heard on 
Bill and Answer, Qua^e. Cowdell 
V. Tatlock, Page I9 

3. Costs of the unsuccessful Defence 
of aa Infant charged, not upon the 
general Fund, but upon his own 
Share. Earl qf Orford v. Churchill. 

See Mortgage 3. 

INFORMATION. 

See Charities i . 2. Pleading l* 
Trust and Trustees 1. 

INJUNCTION. 

1. Injunction refused against a Ver- 
dict in Ejectment upon a Breach 
of Covenant by Lessee for Years 

. as to the Mode of Cultivation : if 
admitting Relief, the Defendant 
having been prevented from prov- 
ing other .Breaches, against which 
no Relief could be had ; as by as- 
signing without Licence. Lovaty, 
Lord Ranelagh, 24 

P 2 2. Distinction 
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2* Distinction as to an actual Lease 
and a mere Agreement. In thelatter 
Case no Relief, if the Covenant 
would have been violated : in the 
former some Ground necessary, 
either hj the Conduct of the 
Lessor or under the Statute 
(4 Geo. 3. c. 28.) Page 29 

S. Plaintiff in a BUI for an Injunc- 
tion must state at once the whol^ 
Case within his Knowledge : but 
the Court, though very jealous of 
Aoiendment without PcejudicQ ta 
the Ii^uoctionji permits Qven Re- 
atnendmentj ascertaining precise- 
ly ita Nature, and by clear and 
positive Affidavit that the Plain- 
tiff had not a Knowledge of the 
Fact9> enabling him to bring that 
Case upon tha Record sooner. 
SAarp V. Ashton, 1 44 

4. Re-amendment permitted without 
Prejudice to an Injunction, on 
Affidavit that the Pacts> which 
must be stated, came to the Plain- 
tiff^ Knowledge since the BUI 
filed, and on Payment of Costs, 
Mair v. TMbe^^if* 145 

5, b^u^^oo, restraining the^ale of; 
aa Estate until Ajis^rer ta a BiU> 
aUedging a. parol Agceemefit to 
exQba«ge^ pavtljr performed by the 
Pki}A^A.lymng; povchaaedwSs- 
ta^ for the. Pttirpotq*. Cvrlis v. 

See Copyright i. Piacticb 4. 

10. 



INTEREST. 

1. Interest decreed to the full 
Amount produced by a Fund 
wrongfully "mthheld from the Pro- 
prietor. Earl of Orford v. 
ChurchilL Page 59 

2. At 4 jBer Ctni. upon a Demand, 
established as a Debt against the 
Funds of others. Earl of Orford 
V. Churchill, ih. 

3. Interest from Testator s Death 
upon Legacies to his Grandchil- 
dren, by Implication : the Object 
being a Provision and Mainte- 
nance for the Legatees, described 
as Infant Orphans^ and some of 
them illegitimate. Hill v. Hill. 

183 

ISSU«. 

1. '* Issue** an ambiguous Term : 
sometimes confined to Children: 
semettaea c ow p p e hon ^& g att De^ 
seendantSk 67 



1. 



JURISDICTION. 

Jtirisdfction in Equity to try 
Questions of Fact wfthoot the 
Aid of a Jtury i to be ex.erdjted'by 
a sound Discretion. 42 

Jurisdiction* aa* to tie Right of 
ElQctm ^ Ihe Miniattyi of n* 
Congregalion generally by Maih 
damns I bi^ if' flfn ^hvn^d for 
that, may be in Equity. 434 

5. DiMenttiv 



/ 
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3. Dlssenttng Establishments sup- 
ported, if the Doctrine preached 
is tolerated by Law. Page 158 

See Chakitiss 3. Hbir-looms l. 
Solicitor 1. 



L. 

LANDLORD AND TJBNaNT. 

See COVBNAKT 1. iNJtJl^CTlON 1. 
2. 

LEGACY. 

1. Distinction between the specific 
Bequest of a Debt, and Legacies 
out of it. Smith v. Fitzgerald, 2 

2. Legacies out of a specific Fund, 
given over in case of Lapse or 
Death of the Legatees, before the 
Fund should be realized, not ex- 
tended by a subsequent Recital of 
the Fund, as ''willed to*' those 
Legatees over. The Surplus there- 
fore passed under the residuary 
Clause. Smiii v. Fitzgerald, ib. 

9k L^acies specific in one Sense, as 
out of a particular Fund : pecu- 
niary in another, as of definite 
Sums of Money } not a Gift of the 
Fund itself, or any aHquot Part of 
it. 5 

4. Distinction between a Legacy of 
a Sum of lioik^, Ihotigb wttb a 
plain Reference to the Fund» out 
of which it is given, and a Be- 



quest of the Fund itself with all 
the Chances of its actual Am6uni 

PAgeS 

5. Cordeti Y. Noden^ 1 Vem. 148; 
that Legatees are entitled to the 
Surplus In Proportion to tbdir Le- 
gacies under the general Iniradnc 
tion, declaring the Will a Diftpo- 
•ition of all the Estate, ovei^mled. 

6 

a. Legacy by tlecititi ) if ndt indan- 
ristant with prefiient Gift 5 aa by 
referring to aiiteoedent Gift. 7 

7* No Implication of Legaey from 
Recital^ unlass clearly ttOthlflg, 
to which it can i«ftri in th« WiU« 

8 

See Interest 3. 

LEGATEE. 
See Solicitor 8. 9. 

LESSOR AND LESSEE. 

See Covenant 1. IkjOKction 1. 
2. Specific PMfORliAJkmf/ 

LETTER. 
See Specific Prrformancx 4. 

LIEN. 

I. Lien on a Ship for Repairs done 
abroad wHtwtft Hypothecation: 
as to Advances for any ether Piw 
poses, Qjuare., Ex parte Halkett. 

135 



Su Heir-loom 3. 



P3 
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LUNACY. 



\ 
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LUNACY. 

1. AppointmBnt of Committee of a 
Lunatic without a Reference -, and 
the Balances to be paid in on Af- 
fidavit, without annual Account 
before the Master^ the Property 
being very small. Ej parte Pkk- 
ard. Page 127 

2. A Lunatic Trustee within the 
Statute 4 Geo. 2. c. 10, must be 
without Interest or Duty. There- 
fore, having an Interest as a Cre- 
ditor, the Trust being to sell for 
Payment of Debts, he is not with- 
in the Act Ex parte Tutin, 150 

See Mortgage 3. 



M. 

MANDAMUS. 
See JaEiSBicTioN %. 

MARRfAGE. 
S€e Ward of Court i. 3. 

MASTER-EXTRAORDINARY. 
See Solicitor 4. 

MILL (Ancient). . 
See Tithes i. 

MISREPRESENTATION. 

1. Misj^presentation of a Fact^ mis- 
leading others to deal for Value 



CONTENTS. 

upon tbe Faith of it^ l)inding on 
the Person making it Fage 111 

Se« Bankrupt 23. 

MONEY (paying into Court). 
See Practice 4. 

MORTGAGE. 

1. No Relief to a Mortgagor under 
the Statute 7 Geo, 2. c. 20, the 
Mortgagee being entitled to Exe- 
cution. Amis V. Lloyd. 15 

2. The Titie Deeds being stolen from 
a Mortgagee, the Account directed 
with an Inquiry. Stokoe v. Rob^ 
son, 51 

3. Mortgagee^ within the Statutes 
7 Ann. c 19, as to Infants^ and 4 
Geo. 2. c. 10, as to Lunatics, 
though entitled as Co-executor 
and residuary Legatee to the 
Mortgage Money : the Discharge 
of the other Executor leaving a 
naked Trust. 151 

See Will 1. 2. 



« 

NEXT OF KIN. 
See Trust and Tausteks 2. 

NOTICE (to Quit). 
See Specific PERFORif ance 7. 



PARTIES 
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P. 

PARTIES. 
Set Fartnbrship 4. 

PARTNERSHIP. 

1. Obligation of a Partner to apply 
Property, as received, to Partner- 
ship Purposes, or to charge him- 
self, as Debtor, in the Partnership 
Books. Pogc 36 

2. Partnership by a public Declara- 
tion in an Advertisement of Dis- 
solution. Ex parte Matthews, 

125 

3. Society for Relief in Sickness, 
&c. by Means of a Fund raised 
by Subscription of the Members, 
considered merely as a Partner- 
ship, having nd Corporate Charac- 
ter. Beaumotit y, Meredith, 180 

4. In a Suit, therefore, against the 
Trustees by some Members for an 
Account, alledging a Dissolution 
contrary to the Articles, all other 
Members must be Parties. BeaU' 
moni V. Meredith, ib. 

See Bankrupt 4. 5. 8. 24. 28. Co- 
venant 2- 

PART PERFORMANCE. 
See Injunction 5. • - 

PATENT. 
See Copyright 2. 



PETITION. 
S^ff Charities 1.2. 

PETITIONING CREDITOR. 
See Bankrupt id. ^ 

PLEADING. 

1. Distinction between Information 
and Rill : the former not neces- 
sary, where the Subject is a pub- 
lic Right, as the Election of a Mi- 
nister by the Parishioners or Con- 
gregation, unless connected with 
the Revenue. Poge 154- 

2. Demurrer of a married Woman 
to a Bill of Discovery against her 
and her Husband in Aid of an Ac- 
tion for a Debt on her Account^ 
allowed. Barron v. GriUard. 

165 

PRACTICE. 

1. Bill after the usual Motion to 
dismiss far want of Pinosecutioh't 
retained on Terms of paying Costs, 
&c. on Application, within a rea- 
sonable Time, not, as formerly. 
Ex parte f but special, on Affidavit, 
with Notice. FuUer v. WilRs. 

1 

2. Order to compel Election to pro- 
ceed at' Law, or in Equity of 
Course ; but, if upon a false Sug« 
gestion, that the Sxuts are for iti& 
same Matter, diischar^ ; an4 
that Question, if of any ptfl^Klilty, 
referred 'to this Master $ and a)l 

P4 Proceedings 



%l« 



Th»m Oft ooMTHflni. 



Frooeednigi ^y^ i» the mean- 
tune. Mills ▼. Fry. Page Q 

3. Order to withdraw Replication 
on Payment of 20s. Costs of 
'Course: the General Order 27th 
jipHl, 174s, ffmng 9 Qiscvetiiim 
to exoeed 40f. Costs in case of 
Dismissal on BiU and Answer. 
C<m>deU y. Tailock. 19 

4. Order for a Commission to exa- 
mine Witnesses abroad^ returnable 
vithout Delay, pending an In- 
junction against an Action, with- 
out paying the Money into Court 
Cod T. Bonaoan. 76 

S*^ A Defendant, who instituted the 
Suit as the Plaintiff's Solicitor^ 
after several Years not having put 
in an Answer, ordered to answer 
within a Week. Mooihamv.Hale. 

92 

6. Examination to Credit limited to 
the general Question^ whether the 
Witness is to be believed upon his 
Oaih. AnoiL 93 

f^ An Affidavit in Bankruptcy with 
tiiat View, g<ung to particular 
F9cts« and scandalous, taken o£P 
the File, with Costs. Anm^ ib. 

B, In a Creditor's Suit Bidding clon- 
ed on an Advance o£ it5QQ n^pon 
^10,000; paying the Advance 
in$o Court and the Gxpeneet «f 
the discharged Piir^ihasei:. Avoks 
▼• Snaitk, 144 

Ak luititation of a Suit on Behalf of 
Persons, having a oonunon Inte- 
leat, not dinystfd on. Motim ^nd 
4$Uavit|^w«jhiM|j|^ «, R^iNWM to 



the Master, whether it is for their 
Benefit. Miugrqeae v. Medex. 

Page 167 

10. Motion to dismiss the Bill for 
want of Prosecution since the An- 
swer, not prevented by an Injune- 
tion. Day v. Snee, 1/0 

11. Notice not proper j an4 the Pro- 
duction of the Six Clerk's Certia- 
cate to the Roister sujKcient 
withoYlt producing it in Conrt. 
Day V. S^ee, ib. 

1^. Examination of Defendants, 
Execvtorsji to Interrogator^^ exr 
hibited by the Plaintiff, a Co- 
Executor, under a Decree to ac- 
count, taken by Commission and 
returned to the Six Clerk's Office 
being for the Benefit of all Parties, 
the oiher Defendants^ Creditors 
and liegatees^ entitled to the Be- 
nefit of it^ and to take Copies. 
Dyati v. Afukrian. I76 

See Infant 1. Injunction 3. 
Solicitor 8. 9* 

PROMOTIONS. 
See Page 201. 

PROTECTION, 
56e Bankrupt 3. 

PROTESTANT DISSENTERS. 

See Jurisdiction 2. 3. Pi.bai>- 
iNG 1. TRUcrt add Tttmms 
1. 



PURCHASER. 



'i^ 
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PURCHASER, 

Sh Injunction 5. Specific Peu* 
foUMANCs generally. 



B£TAIN£R. 



R. 

RECEIVER. 

1. Surety for a Receiver indemnified 
out of the Balanee due to him. 
Glassup y. Harriton. Page 134 

RECITAL. 
&f Legacy 5.7. 

RECORD. 
See Fraud l. 

RELATIONS. 
See Taust and Trusxbiu 2. 

RELIEF. 

S^e BaNKRWT 23. COVSNANT 1. 
INJUNCTION 2. MoKTOAGK 1. 
Un CONSCI BKTIOUS BaROAIII 1. 
2. 

REPUCATION. 
S^ Practicb 3. 

RESIDUE. 
See BXBCUTOHS 1. 



Sr0 Covenant 2. 

REVENUE. 
5ftf Pleading ]. 

ROMAN CATHOUC. 
See SoLiciTOK 4. 



S. 



SCANDAL. 
See PaACTiGB ;. 

SEQUESTRATION, (Scotch.) 
See Bankrupt ij^ 19. 20. 

SETTLEMENT. 
See Construction l. 4^ 



SHIP. 



See Libn h. 



SOLICITOR. ^ 

U No Juriadiction for ttaingh So- 
licHor^s Bill of Coats, for obUdn- 
ing an Act oi Parliament Ex 
parte IVheekr. Page 21 

2. Taxation of a Solictor's BUI in 
the House of Lords only through 
Recognizance. 22 

3. Distinction between Costs of an 
Appeal before ihe House of Lords 

and 



^. 
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and of soliciting a Bill, which any 
one may do. Page 22 

4. Petition of an Attorney, a 'Roman 
Catholic, to have the Oath under 
the Statute 31 Geo. 3. substituted 
for the Oath of Supremacy in a 
Commission for swearing him a 
Master Extraordinary, refused. 
Agar^ Ex parte, 169 

5. Taxation^ of a Solicitor's Bill re- 
fused afler a Security given. Pay- 
ment and Acquiescence : some 
Charges, though improper, not 
being so gross as to amount to 
Fraud. PUnderleath v. Fraser. 

174 

6. Generally a Bond> taken by a 
Solicitor from the Client in the 
Progress of a Cause^ subject to 
Taxation. 175 

7. Solicitor*s Bill not taxed after 
Payment and long Acquiescence, 
unless very gross Charges dis- 
tinctly pointed out. ib, 

8. Practice for one Solicitor and 
Clerk in Court to be concerned 
for all Parties admitted, but dis- 
approved by the Lord Chancelior, 

177 

9. Reason of the Practice, to pre- 
vent the Interposition of each Cre- 
ditor or Legatee -, for which the 
liCave of the Court is necessary. 

ib. 

See BANKRtjPT 35. 36. Practice 
5. 



SPECIFIC PERFORMANCE. 

1. Specific Performance decreed 
against the Purchaser of an Estate 
upon the Note, made by the Auc- 
tioneer, as his Agent lawfully au- 
thorized within the Statute of 
Frauds. Kemeys v. Proctor. P. 57 

2. Costs to a Purchaser : the Vendor 
having established his Title before 
the Master, after Contest, upon a 
diffsrent Ground from that in the 
Abstract delivered. Fielder v. 
Higginson. 142 

3. Decree for specific Performance 
without Costs to the Plaintiff^ the 
Vendor: the Titie^ though esta- 
blished before^ the Master^ not 
being dear upon the Abstract. 
■ v. CoUinge. 143 

4. Contract for Land within the 
Stat, of Frauds (s. 4.) by a Letter^ 
signed by the Vendor^ combined 
with his Proposal by a Note in 
the third Person^ specifying the 
Price. Western v. Russell. 187 

5. Inadequacy of Consideration no 
Ground for resisting the Execu- 
tion of a Contract to sell 5 the 
Vendor not being under any In- 
capacity of Judgment, or led by 
Accident or Design into a Misap- 
prehension of the Value. Western 
V. Russell. ib. 

6. Defect of Utie to a, considerable 
Part of the Estate^ though, a good 
Objection by the Purchaser to a 
specific Performance, not by the 
Vendor. Western y, RusseU, ib. 

7. Bill 
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7. Bill for specific Performance of a 
Contract to make a Lease to the 
Defendant dismissed : tlie Plaintiff 
having after Answer given a No- 
tice to quit according to a Proviso 
for determining the Lease. TFes- 
tern v. Perrin. Page igj 

See Injunction 5. 

STATUTES. 

Statute 29 Car. 2. c. 3. See Spe- 
cific Performance 1. 4. Evi- 
dence 2. 

7 Ann. 3. 10. See Mort- 

GAGB 3. 

4 Geo. 2. c. 10. See Lu- 



natic 2. Mortgage 3. 

4 Geo. 2. c. 28. See In- 



junction 2. 

5 Geo, 2. c. 20. s. 5. See 



Bankrupt 3. 

7 Geo. 2. c. 20. See MoRT< 



GAGE 1. 

31 Geo. 3. c. 32. See Soli- 



citor 4. 

40 Geo. 3. c. 56. See Cha- 



rity 2. 

49 Geo. 3. c, 121. 8. 12. See 



Bankrupt l. 

52 Geo. 3. c. 101. See 



Charity 1.2. 

SUPPLICAVIT. 

1. Order for Security under a Writ 
of SvppUctroU on Articles by a 
Wife against her Husbaud. Doh- 
hyn'i Cau. 183 



SUHETY. 
See Bankrupt 5. 9. Receiver 1. 

SURVIVORSHIP. 
»Sec Executors 3. 



T. 

TAXATION. 

See Bankrupt 35. 36. Solicitor 
1.2. 5. a. 

TENANTS IN COMMON. 
See Will 3. 

TITHES. 

1. Account of Tithes decreed as to 
two Pair of new Stones added to 
an ancient Mill. Manhy v. Taylor. 

f age 71 

TITLE.! 

See Specific Pebformancb 6. 

TITLE DEEDS. 

See Mortgage 2. 

TRANSLATIONS 

(Of Literary Works.) 

See Copyright 1. 

TRIAL, (New.) 

1. The improper Rejection of writ- 
ten Evidence no Ground for grant- 
ing a new Trial of an Issue : the 

Court 
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Court being Satisfied with tb,e Ver- 
dict upon all the Evidence, in- 
eluding that r^ected. Hampson 
T. Hampson. Page 41 

TRUSTS AND TRUSTEES. 

1. Joint Purchase, to hold to the 
Purchasers, their Heirs, Succes- 
sorsy and Assigns for ever, in 
Trust for erecting a Protestant 
Dissenting Chapel: the Regula- 

, tion of such an Establishment, 
with no fixed Revenue, but sup- 
ported only by voluntary Contri- 
bution^ is the proper Subject of a 
Bill, not an Information : the Ap- 
pointment of a Minister in the 
Congregaticm generally, not in 
the Hdr of the surviving Trustee x 
the Number of Trustees to be 
kept up: but the Mode of ap« 
pointing them and the Minister, 
whether by the Majority simply 
or in any more limited Way, be- 
ing uDcertain,^an Inquiry was 
directed, who according to the 
Nature of the Establishment are 
entitled to propose Trustees, and 
elect and approve a Minister. 
Davis v* Jenkins^ 151 

-2' Testator expressing his WiU and 
Desire, that one-third of the Prin- 
cipal of his Estate and Eflects be 
left entirely to the Disposal of his 
Wife among such of her Relations 
as she may think proper after the 
Death of his Sister, a Tmsrt for 
her next of Km ait the Time of 



her Death, having made no Dis* 
position. Birch v. IVade, 

See Cbarittxs 1* 2. Luvatig 2. 
PartHeasbip 3. 4. 



u. 

UNCONSCIENTIOUS BAR- 
GAIN. 

1. Unconscientious Bargain to pay 
four Times the Money advanced 
subject 'to the Contingency of the 
Borrower, young and in good 
Health, surviving a young, but 
very bad Life, and a veiy impro- 
bable Chance of Issue. The Se- 
curities to stand only for the Prin- 
cipal advanced, Interest, and Costs 
under the Circumstances : no 
Fraud, the Terms proposed by 
Borrower to several others being 
merely acceded to. BotDes v. 
Heaps. 1 17 

2. The mere Absence of Fraud does 
not necessarily decide upon the 
Validity of the Transaction. 1 19 

3. Relief against an ^unconscientt- 
ous Bargain upon the Contin- 
gency of Death without Issue* 

120 

USURY, 
See BAN&avPT 2. 

VENDOR 
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V. 

VENDOR AND VENDEE. 

See Injunction 5. Specific Per- 
fORMANCEy generally. 



WARD OF COURT. 

1. Affidayit of a Bribe, offered to a 
Police Officer to assist in obtain- 
ing Possession of a Ward of the 
Court, ordered to be laid before 
the AUomet/'General, Wade v. 
Braughton. Page 172 

2. Marriage of a Ward of the Court 
under gross Circumstances pu- 
nishable, beyond Commitment^ by 
Indictment, as a Conspiracy. Wade 
T. Broiighton, ib. 

3« The Endeavour to bribe a Man to 
commit an Offence is itself a very 
serious Offence. 176 

WIFE. 
See Feme Covert, generally. 



WILL. 

1. Construction of a Witt afl pass- 
ing an Estate^ originally on Mort- 
gage, but foreclosed: the Testa- 
tor*s Intention appearing to dis- 
pose of all his Interest, though 
inaccurately mentioned, both as 
Land mortgaged, and as Money 
due on Mortgage. SilberschUdt 
V. Schiott. Poge 45 

2. Will of Mortgagee disposing of 
the Money carries his Interest in 
the Land. 49 

3. Bequest in the Form of a Letter 
to the Testators Mother and Sis- 
ters ; expressed thus, '' to be di- 
'' vided amongst you.** 

A Tenancy in Common among 
those living at that Time -, and the 
Shares of those, who died in the 
Te8tator*s Life-time lapsed. Aker^^ 
man v. BurroxDS» 54 

4. Cancellation of a Codicil effec^ 
tual notwithstanding an Interline- 
ation to the same Effect left stand- 
ing in the Will. Uttenon v. l/N 
terson, 12^ 

See Construction 7. 8. Trust 
and Trustees 2. 
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